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Mr. BINGHAM. [offer this note in evidence, 


and will read it for the information of the Court: | 


Mr. Jacos McGavock : 


It is my order that the record-book of the confederate 
court be carried immediately to Murfreesboro’, and other 


papers at the same time, or as soon thereafter as possible. 
W. H. HUMPHREYS. 


The paper bears no date, but the witness states | 
he received it some four days after the fall of Fort | 


Donelson, 
Mr. DOOLITTLE. Js it in his handwriting? 
Mr. BINGHAM. He says that it is in his 


handwriting, and that he is acquainted with his 


handwriting. [To the witness.] You will state | 


whether this place called Murfreesboro’, to which 
ou were a 
in the occupation of the troops of the confederate 
government. 
Answer. I think it was. 


Question. How far distant is it from Nashville? | 
Answer. It is about twenty-five or thirty miles, | 


I think. 

Question. State what became of Judge Hum- 
phreys about that time. 

Answer. Ido not know. I have not seen him. 

Question. Was he there at the time you received 
this paper? 

Answer. No, sir; that was sent to me. 

Question. Has he ever been there since? 

Answer. I have never seen him since. 

Question. Was not that his usual place of res- 
idence? 

‘Answer. Yes, in the neighborhood. 

Question. Close by the town? 

Answer. Yes, sir. 

Question. Does not his family reside there? 

“Answer. He has no family. His wife is dead. 

Question. His children reside there at his own 
house ? 

Answer. I do not know. 

Question. Did they not at that time? 

“inswer. 1 am not certain of that. 

Question. Do you know whether he kept house 
or not? 

“Answer. Yes, he lived there himself. 

Question. He disappeared about that time? 

“inswer. I had not seen him for several days 
before that. 

Question. Have you ever seen him since? 

“Answer. | have never seen him since. 

Question. State whether you have resided there 
ever since that time until you came here. 

Answer. Yes, sir. 

Question. In the city? 

Answer. Yes, sir. 

Question. I will ask you one further question, 
and that is whether you were subpenaed to bring 
with you the records and papers of this confeder- 
ate court? 

Answer. No, sir; I think not. 

Question. You had notice to bring them, had 
you not? 

Answer. No, sir. 

Question. You had notthem under your control ? 

_ Answer. The subpena is here. It gave me no- 
tice to bring that paper, but no other paper. 

Question. You can look at this book and state 
to the Court whether any of the entries are the en- 
tries of the proceedings in the confederate court, 
and by whom they were made [exhibiting a book 
marked ‘* Issue Docket”’ to the witness. ] 

The Wrrness, (after examining the book.) 
There is part of them in my hep tendiiaen and 
part of them in the handwriting of my deputy. 

Question. What is his name? 

-“inswer. Isaac Litton. 

Question. Are these the entries of cases in the 
confederate court held by Judge Humphreys? 


_ Answer, Yes, sir. These case were suits brought | 
in the United States court, and transferred to the | 


confederate court. 

Question. State, if you please, by whose order 
the cases were transferred from the United States 
court to the confederate court. : 

Answer. "7 the order of the judge. 

Question. Judge Humphreys? 

Answer. Yes, sir. 
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| the southern confederacy, were altered in any re- 
| spect upon the record in the confederate court. 





ered to take the records, was then | 











Question. State, if you please, whether the | 
causes pending in the circuit court of the United | 
States for that district, and so transferred for the | 
recovery of money, inso far as they were brought | 


by non-residents of the State of Tennessee and of 
| 
Was there a party for use named? | 

Answer. After the judgment was entered in favor | 
of the plaintiff, it was marked by the receiver for | 
the use of the confederate States. 

Question. I ask you whether the order that the | 
judgments or the cases should be entered up for 
the use of the confederate States of America was | 
made by the judge? 

Answer. Yes, sir. 

Question. I ask you whether there were many 
of those cases pending in the United States courts 
so transferred and so altered in respect of the use 
for which the suit was being prosecuted ? 

Answer. I cannottell exactly; [ suppose some 
sixty or seventy cases, may be. 

Question. Where the judgments were so entered 
upon them? 


Answer. Yes, sir; there was no alteration; it | 


was just that insertion. There was no alteration 
of the record. 

Mr. BINGHAM. Thatis what I mean. He 
says there was no alteration, but just the inser- 
tion of the words, ‘* for the use of the confederate 
States.”’ 

Question. Were they so entered up in the judg- 
ments for the use of the confederate States? 

Answer. Yes, sir. 

Question. State to the Court whether the object 


and purpose of this, as declared at the time by | 


the receiver in the court, was not to sequestrate 
the moneys so owing to non-residents of the con- 


federate States, for the use of the confederate | 


States of America. 


Answer. | presumeit was. I do not know cer- | 


tainly. 
Question. Was it not so understood at the time? 
Answer. I judge so. 
Question. Can you state to the Court about the 
aggregate amount in money of those sixty or sev- 


enty suits that were thus disposed of by this con- | 


federate court for the use of the confederate States 
—about the aggregate amount in money of the 
whole? 


Answer. No, sir; cannotcomeany way nearit. | 
Question. State, if you please, to the Court 


whether they covered large sums of money. 


Answer. Yes, sir; there were some pretty large 
° { 


judgments. 

Mr. BINGHAM. Iam instructed to repeata 
question which I believe | asked you before, and 
which I think you answered; and that is, when 


Judge Humphreys held the last term of the dis- | 


trict court of the United States for the middle dis- 
trict of Tennessee? Was it in April, 1861? 

Answer. There wasnocourt held in April, 1861. 
It must have been the previous term. 

Question. When was that? 

Answer. In October, 1860. 

Question. You say there was no court held in 
middle Tennessee, in 1861, by Judge Humphreys 
for the United States? 

Answer. The court met, but did no business. 


Question. | ask you whether he impanneled a | 


grand jury at that term? 
The Witness. In April, 1861? 


“inswer. 1 do not know who appointed him. He 
was not appointed by the judge. 

Question. His name was Cochran? 

Inswer. Yes, sir. 

Question. L ask you whether any prosecutions 
of any kind were brought before Judge Hum- 
phreys as judge of the confederate court in Octo- 
ber against citizens of the United States; any cases 
of complaint against citizens? 

Answer. I think there were some; but I do not 
remember the kind of cases. 

Question. Does your trial docket show anything 
about that? 












Mr. BINGHAM. Yes, sir: 

Answer. No, sir; I think not. 
Question. Do youremember whether he charged 
them? 

‘Answer. He had not them impanneled, and of 
course he did not charge them. 

Question. Did he give any reason for not im- 


panneling the jury, charging them, and proceeding | 


with the business of the court in April, 1861? 

Answer. Not that I heard of. 

Question. He has never held a court there for 
the United States since? 

Answer. No, sir. 

Question. Who appointed this receiver that you 
speak of? 





Answer. It shows some cases in favor of the 
confederate States. 

Question. | mean prosecutions against citizens? 

Answer. Yes, sir. 

Question. Do you remember what any of them 
were charged with before Judge Humphreys? 

Answer. No, sir; it was generally done by Mr. 
Litton, my deputy. 

Mr. BINGHAM. ThenI do not seek to in- 

uire of you further about it. We have nothing 
father to ask the witness. 

The PRESIDENT pro tempore. The managers 
having concluded the examination of this witness, 
itis the privilege of any Senator, if he desires to 
put a question to the witness, to do so by redu- 
cing it to writing and having it read by the Secre- 
tary. [After a pause.) The witness can retire. 

Isaac Litton called, sworn, and examined by 
Mr. Bincuam: 

Question. You will please state to the Court your 
residence and occupation, 

Answer. | reside near Nashville, Tennessee, 
within a few miles of it. 

Question. What is your occupation? y 

Answer. Lam not engaged at anything particu- 
larly now. I was engaged us deputy clerk of the 
confederate court up to last February, called the 
district court of the confederate States of America. 

Question. Held by Judge Humphreys? 

Answer. Yes, sir; Judge West H. Humphreys. 

Question. Who appointed you? 

Answer. I was appointed by Mr. McGavock, 
chief clerk. 

Question. Who swore you in? 

Answer. | was sworn in, in open court, by 
Judge Humphreys. 

Question. When was that? 

Answer. I think the 21st day of October, 1861. 
It was some time in October, and I think the 2]st 
day. 

Question. State to the Court the oath that was 
administered to you. 

Answer. The substance of it was, that I would 
obey the constitution and laws of the confederate 
States of America, and demean myself as a good 
citizen of the confederate States, 

Question. State to the Court, if you please, Mr. 
Litton, what was done with the civil actions of 
non-residents pending in the circuit court of the 
United States for that district by this confederate 
court, if anything. 

Answer. | was not in the court at its organiza- 
tion. When I was appointed deputy, there were a 
good many causes on the civil docket pending, and 
they were entered in the names of the plaintiffs 
for the use of the confederate States under the 
sequestration act. 

Question. You mean that they were so entered 
on the trial docket of the confederate court? 

Answer. Yes, sir. 

Question. Look at that book, and state whether 
that is the docket to which you refer. [Handing 
the witness the same book which had been iden- 
tified by the previous witness. } 

Answer, (after examining the book.) There 
was another docket in addition to this, 
| Question. You will please mark down the leaves 
covering the docket, so far as it is the docket of 
| the confederate court, so that we shall be able to 
designate it in some way. 

Answer. It commences on the 60th page, and 
continues to and includes the 71st page. 
| Question. You say that is the trial docket of the 
confederate court of that district. 
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Answer. This is what we used as a trial docket 
in the confederate court. 

Question. Are any part of these entries made in 
your own handwriting? a 

Answer. Yes, sir; | see my handwriting here. 
The fatter part of it is principally in my hand- 
writing. 

Question. Did Iunderstand you to say, inanswer 
to one of my questions, that this entry or order 
** to the use of the confederate States of America,”’ 
of these civil cases, was made in pursuance of a 
sequestration act? 

Answer. Yes, sir. 

Question. Passed by what government? 

Answer. The confederate States of America. 

Question. What was the nature of that act, or 
can you produce a copy of it? 

Answer. 1 have no copy of it. 

Question. What did it sequester? 

Answer. It sequestered the effects of all persons 
considered aliens 
Mr. HOWARD. 
competent testimony. 

The PRESIDENT pro tempore. 
raised, 





I suggest that that is not 


witness, 


| of the House of Representatives in this behalf, 
that we supposed the rule did apply in this case 


Objection is | 
The question must be decided by the || 
Court whether the interrogation shall be put to the | 
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the gentleman interposes in such a tone as thatin i 


which he spoke, it is not very much appreciated | 
by me. 

The PRESIDENT pro tempore. The Chair | 
will state that by the rules of proceedings of this 
Court, all collateral questions must be decided 
without debate, and by the yeas and nays. 

Mr. BINGHAM. Mr. President, if the objec- 
tion be insisted on, by leave of the Court Fk shall | 
not press the questiun; stating, however, in justi- | 
fication of the action of the managers on the part | 


that the best evidence that the nature of the case | 
admits of isadmissible, and especially as our ques- | 
tion was as to the declared ground of the action 
of the court in Tennessee at the time. I ask leave | 


| to state further to this Court that it must occur to | 


every mind that we cannot be expected to produce 


the original evidence in the hands of the public || 


enemy, and that this is strictly within the rule of 
law in our judgment; but we withdraw the ques- | 
tion. | 
The examination of Isaac Litton was resumed | 
by Mr. Binenam: | 
Question. State, if you please, now, in addition | 
to what you have stated about these judgments of | 


by the court that on taking the oath of allegiance 
and enlisting in the confederate army, they would 
be discharged. 

Question. State whether, upon that advice of 
Judge Humphreys to citizens of the United States 
arraigned before him in that way, any of them did 
take the oath ofallegiance to the confederate States 
and enlist in the rebel army. 

Answer. Some of them did. 

Question. When was that? 

Answer. It was in October, 1861, I think, or the 
early part of November; I do not remember the 
date now; J could not tell without referring to the 
record. 

Question. Now state, if you please, to the Court 
what disposition was made of those who refused 
to take the oath, refused to give the bond, and re- 
fused to enlist in the rebel army. 

Answer. Some of them were remanded to jail. 

Question. By order of Judge Humphreys? 

Answer. Yes, sir. 

Question. In these cases you refer to, was there 
anything pretended to be alleged against the par- 
ties except their adherence to the Government ot 


| the United States? 


-Inswer. That was all, and taking up arms, as 





it was stated in some cases, against the confederate 
Mr. HOWARD. 


I withdraw the objection. 


Mr. BINGHAM, (to the witness.) “State, if | 


you please, what the nature of that sequestration 
act was, 


sequestration, whether there were any proceed- | 


ings of a criminal character, or purporting to be | 
of a criminal character, instituted and prosecuted 
in that confederate court against citizens of the 


States. 

Question. State, if you please, if you know, what 
has become of the residue of the records of this 
confederate court. 


| United States? 

Answer. There were, sir. 

Question. What was the nature and character | 
of those proceedings? 

Answer. Parties were arrested, brought before 
the court on different charges; charges of disloy- | 
alty to the government 

Question. What government? 

Answer. The contederate government. 

Question. What was the specific character of 
the charge? What was the offense called in that 
court? 

Answer. I think in some cases it was called 
treason to the confederate government. 

Question. Was there any examination had in 
these cases before that court? 

inswer. There was. Witnesses were exam- 
ined in open court. 

Question. Inthe presence of Judge Humphreys? 

Answer. Yes, sir. 


Answer. Asl understand, the estates and assets 
of persons who were considered aliens to the con- 
federacy were sequestered for the benefit of the 
confederate government 

Mr. LANE, of Indiana. I object. Here they 
are proving by parol the nature of an actof which 
there is a record. 

The PRESIDENT pro tempore. Objection be- | 
ing made, the interrogatory must be put in writing, 
and the question must be decided by yeas and | 
nays whether the interrogatory shall be admitted. 

Ir. LANE, of Indiana. I suggest thatif such 
questions are gone into and argued, we shall not 
get through in a month, 

Mr. FESSENDEN. I suggest to the Court and 
to the managers that it might be sufficient to prove | 
the acts of the respondent, which involve a breaeh 
of his allegiance or misconduct on his part, with- 
out going into detail, into particulars. I suggest 
to the managers whether it is worth while to be 


Answer. | do notknow. They were taken from 
Nashville. I know nothing about them. They 
were in the custody of the chief clerk, Mr. Mc- 
Gavock. 

Question. State what became of the judge. 

Answer. He went South. 

Question. Where did he go to? 

Answer. I do not know where he is. I have 
not seen him in Nashville since February last. 

Question. How long after the fall of Fort Don- 
elson ? 

Answer. I did not see him at all in Nashville 
after the fall of Fort Donelson, I have never seen 
him in Nashville since. 

Question. State if you have resided there ever 
since then. 

Answer. Yes, sir; that has been my residence, 
and I have been there most of the time. I have 
been absent on different occasions. My residence 











putting questions as to details which every law- 
yer is competent to decide upon from hearing the 
acts testified to. 

The PRESIDENT pro tempore. By the rule, 
the interrogatory must be put in writing, and the 
question will be for the decision of the Court on 
the yeas and nays, whether the interrogatory shall 
be put. 

Mr. SAULSBURY. If the managers on the 
part of the House of Representatives will excuse 
me, [ wish to make a suggestion. This trial is to 
be prolonged for some time if this mode of exam- 
ination proceeds. 
the House of Representatives are satisfied that 
they have proved the fact that West H. Hum- 
phreys, having the commission of the United 
States, has presumed to actas a judge of the con- 
federate States of America, or of any other Power, 


** openly and notoriously,’’ as is suggested by the | 


Senator from Pennsylvania, [Mr. Cowan,] that 
is a sufficient ground for his conviction. I have 
no hesitation in saying that if that fact is clearly 
proved, and I think it has been proved, I would 
unquestionably vote for hisconviction. Perhaps, 
if we wish to transmit a record in which lawyers 
may critically examine our proceedings, it may 


be proper to pursue the course that the managers | 
on the part of the House of Representatives are | 


pursuing; but for our personal satisfaction, if that 
fact is proved, it is sufficient. 
Mr. TRUMBULL. Mr. President, I rise toa 


question of order. This discussion isentirely out | 


of order; any remarks from Senators are out of 
order. 


The PRESIDENT protempore. The Presiding 


Officer understood the Senator from Delaware to | 


rise to submit respectfully a suggestion for the 
government of the managers of the prosecution. 

' Mr.SAULSBURY. Pardon me for a moment. 
In answer to the chairman of the Judiciary Com- 
mittee of the Senate, I desire to say that while I 
always wish to pay proper respect to anything 


falling from a committee so very learned, yet when | 


If the managers on the part of | 





| court to the parties thusarraigned before it as con- 





Question. What was the testimony brought 
against them? ‘That is to say, what was proved 
or attempted to be proved against them specifi- 
call y? 

“Answer. In the differentcases the testimony was 
different. Some of them were accused of overt 
acts against the Government of the confederate 
States; testimony was introduced 

Question. 1g what way? 

The Witness. What testimony? 

Mr. BINGHAM. No; what sort of acts? 
Words? 

Answer. Words principally. 

Question. What were they charged with saying? 

-inswer. | do not recollect now the charges that 
were made against them. 

Question. State,if you please ,to the Court here, 
whether the substance of the ruling of Judge Hum- 
phreys in those cases, or any of them, was that 
persons who declared themselves openly in favor 
of the Government of the United States, and of 
maintaining its authority, were held responsible 
to his court, or not? 

Answer. Yes, sir; that ruling was held by the 
court. 

Question. By Judge Humphreys? 

Answer. Yes, sir, by Judge Humphreys. 

Mr. BLNGHAM. It was called treason for a 
man to be faithful to the Constitution of the United 
States. State what disposition he made of those 
parties who were charged in this way in his court. 

nswer. There were different dispositions made 
of them. Some of them were required to give 
bonds for their good behavior; others took the 
oath of allegiance to the confederate government; 
some of them entered the army of the confed- 
erate States. 

Question. State, if you please, to the Court 
whether these conditions were announced in that 








ditions necessary to be performed on their partin 
order to secure their release from custody. 
Answer. In some cases parties were informed | 


ae oon 





| is there, in the neighborhood. 


Question. Now | ask you how those persons, 
or some of them at least, who were brought be- 
fore Judge Humphreys were originally arrested; 
that is, by what authority, whether by the mili- 
tary authority or the civil authority ? 

Answer. In some cases there were parties 
brought there who were arrested by military au- 
thority, lodged in jail, and then taken from there 
on an order from Soles Humphreys. 

Question. To answer before him? 

Answer. Yes, sir, to answer before him. In 
fact, some of them were brought before Judge 
Humphreys on petition of the parties themselves 
by their attorneys. 

Question. What military authority was this that 
you refer to, which arrested these persons? 

The Wirness. Do you mean the general mili- 
tary authority? 

Mr. BINGHAM. Yes, sir. 

Answer. The confederate States of America. 

Mr. BINGHAM. I understood you to say a 
little while since that some of them were brought 
directly tothe court by military authority. State, 
if you please, whether soldiers under arms of the 
confederate forces brought them into court in per- 
son; if that is what you meant by that remark. 

Answer. They were brought there by soldiers 
underarms. I have seen persons brought in there 
in that way. 

Question. State, if you can recollect, in any of 
those instances, of citizens being brought into the 
court by soldiers of the confederacy under arms, 
what disposition the judge made of those persons 
in any one of those instances. 

Answer. In some of the cases, I think, the par- 
ties were remanded to jail, and afterwards they 
came forward and took the oath of allegiance to 
the confederate States, and enlisted in the confed- 
erate army. My recollection is that in all cases, 


when brought there, Judge Humphreys ruled that 
he had no power to take them from the military, 
and they were sent to jail and remained there, and 
then there wasa petition filed, possibly, or applica- 
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tions of the parties themselves, through the jailor, 
to come into court. : 

Question. They would be brought into court? 

Answer. Yes, sir. 

Question. And he would discharge them on 
their taking the oath of allegiance and enlisting in 
the rebel army? 

Answer. Yes, sir; that was done in several in- | 


stances. 1] 


Mr. BINGHAM. 


I am instructed by one of 


my associate managers—lI am not advised whether || 


anything of that sort was in your knowledge—to 
ask whether any persons were executed by either 
of these authorities, co6perating there in the name | 
of the confederate States of America, by reason of 

their alleged disloyalty to that confederacy. 

Answer. | know nothing of that sortof my own | 
knowledge in our section of country, middle Ten- | 
nessee. 

Mr. BINGHAM. 
witness. 

The PRESIDENT pro tempore. If no Senator 
desires to propound an interrogatory to the wit- | 
ness, the witness can retire. 

Joun U.Smira called, sworn, and examined by 
Mr. Bineuam: 

Question. State to the Court, if you please, your | 
residence and occupation, 

Answer. My residence is in the city of Nash- | 
ville; occupation a lawyer. 

Question. State whether you are acquainted 
with West H. Humphreys, judge of the district 
court of the United States for Tennessee. 

Answer. Yes, sir; | have known him for fifteen 
or twenty years. 

Question. State if you practiced before him when | 
he exercised the office of judge of the United States | 
for that district in Tennessee. 

Answer. Yes, sir. 

Question. And knew him to exercise the duties 
of the office? 

Answer. Yes, sir. 

Question. State whether he has held any court | 
for the United States in the State of Tennessee, in 
either of its districts, since the April term, 1861. 

“nswer. He has not. 

Question. | am instructed by one of my asso- | 
ciates, before proceeding further, toask you now | 
whether there was any act of secession, called an | 
ordinance of secession, got up in the State of | 
Tennessee ? 

Answer. Yes, sir; there was. 

Question. By what body was that originated ? 

Answer. By the Legislature of the State. 


Question. When was it acted on before the || 


people? 
Answer. I think it was on the 8th of June, 1861. 
Question. You say he has held no United States | 


court since that act was adopted, nor for two | 
months before it? 


Answer. No, sir. 

Question. What do you know, if anything, of 
West H. Humphreys’s participating in any pub- 
lic meeting previous to the action of the Legislature 
for secession, in Nashville, upon the question of 
seceding from the Government of the United 
States and joining the revolt? 

a [ think on the 29th day of December, 
1860. 


Question. State whether you are certain as to 
the date. 


“Answer. It was the last Saturday in December, 
1860. 


Question. And you think it was the 29th day 
of December, 1860? 

Answer. Yes, sir. 

Question. Very well; what took place? 

“Answer. There was a public meeting in the 
county of Davidson, in the city of Nashville, Ten- 
nessee, called by citizens for the purpose of taking 
into consideration the political condition of the 
country. Lattended the meeting. There were two 
5 in that meeting—a secession party and a 

nion party. The secessionists who attended the 
mecting had West H. Humphreys there as one of | 


their spokesmen, and he made a secession speech 
upon that occasion. 


Question. Who did? 

Answer. West H. Humphreys. 

Question. Well, sir? 

Answer. He was interrupted during his speech | 
by Governor Foote. 

Question. Formerly a Senator from Mississippi? | 

Answer. Yes, sir. Governor Foote was then a 








We are through with this || 





1 











Union man. He was interrogated how he could, 
consistently with his oath as a judge of a court of 
the United States, make the remarks he had; which, 
in their tendencies, were to excite rebellion against 
the Government of the United States. 

Question. What was his reply? 

Answer. His reply was general in its character. 
There was a good deal of confusion, and he went 
on and finished his speech without making, ac- 
cording to my recollection, any particular reply | 
to the interrogatory of Governor Foote. 

Question. State, if you please, to the Court what | 


he said, if anything on that occasion in his public || 


speech touching the right of the people to secede 
from the authority of the Federal Government. 

Answer. He said that they had the right to se- 
cede, and used arguments in favor of their seced- 
ing. 

Question. What did he say on the subject ofa 
conflict at arms between them and the Federal | 
Government in that speech? 

Answer. I do not recollect particularly of his 
saying anything on that point; but the tendencies 
of the speech were to bring about that result. 

Question. Did you have any conversations with 
him after this meeting on the subject of secessign? 

Answer. Yes, sir. 

Question. When the ordinance was pending be- 
fore the people, or before the Legislature, did you | 
have any conversations with him ? 

Answer. Yes, sir. | 


Question. What was the tenor of his conversa- 
tion on that subject?) Was he for or against? 

Answer. In favor of secession. 

Question. What was said then, if anything, be- 
tween you and him, and by him, on the subject | 
of resisting the authority of the Government of 
the United States by force of arms? 

Answer. 1 donot recollect, particularly, the very | 
words that he used in any conversation. I had 
divers conversations with him on that subject. 

Question. State the substance of what he said 
on that subject, for or against that mode of pro- | 
ceeding. 

Answer. The substance was, that he was in favor 
of the State of ‘Tennessee seceding from the Union; 
he believed in secession as a right, and he believed 
in the people of Tennessee exercising that right, | 
under the circumstances that surrounded them. 

Mr. BINGHAM. I believe that is all. 

The PRESIDENT pro tempore. Does any Sen- | 
ator desire to propound a question to this witness? 
If not, he can retire. 

H. G. Scovit called, sworn, and examined by 
Mr. Bincuam: 

Question. You will state to the Court where you 
reside? 

Answer. At Nashville, Tennessee. 

Question. State to the Court whether you area 
citizen of the United States? 

Answer. 1 am. 

Question. State to the Court anything you know 
of the conduct of West H. Humphreys, officia- 
ting as judge of the district court of the confed- 
erate States at Nashville, in 1861. 

Answer. Some time in the month of October 

Question. Make it brief. State whether you | 
were arrested in 1861, and by whose authority or 
order. 

Answer. I had a warrant served upon me some- 
time in the month of October, 1861, emanating 
from the so-called great court of the confederate 
States of America, to appear before J idge Hum- 
phreys upon acharge of sedition and rebellion. 

Question. Against what authority? 

Answer. Against the confederate States of Amer- | 
ica, by giving aid and comfort to the citizens of | 
the United States, and having said that the stars 
and stripes would float over the capital of the State | 
of Tennessee, and over all the capitals of the se- | 
ceded States in some sixty or ninety days. 

Question. That was your offense? 

Answer. Yes, sir. | 





Question. Were you arrested? 

Answer. 1 was arrested. 

Question. Before whom was you brought? 

Answer. Before Judge Humphreys. 

Question. What did he say, and what did he do 
with you? 

Answer. The evidence was that I had made 
statements of that kind; that I had given aid and 
comfort to the citizens of the United States, and 
had said that the stars and stripes would float over | 
the capital of the State of Tennessee in some sixty | 
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or ninety days, and over the capitals of all the se- 
ceded States. The testimony was that | had said 
that I would give half or all that I possessed to 
restore the Government of the United States; that 
| sympathized with the Federal Army; and that 
| was opposed to the confederate army; that | was 
hostile to the confederate army; that | was a dan- 


| gerous man—— 


Question. That is what the judge said, you say? 

Answer. Yes, sir; that I ought to move from that 
country, as thousands of othershad. He decided 
that I was not an alien enemy; that it was not in 
the jurisdiction of his court to either expatriate 
me, fine me, or imprison me; but that he would 
place me under heavy bonds, inasmuch as I wasa 
dangerous man and sympathized with the United 
States and with the Federal Army, and had been 
uttering treasonable and seditious Geena hoatile 
to the southern confederacy. 

Question. State whether you executed a bond 
or not. 

Answer. Yes, sir; I did. 

Question. In what sum? 

Answer. The amount of $10,000. 

Question. Conditioned for your obeying the laws 
of the confederacy? 

Answer. Yes, sir; and upon my informing him 
of a conversation that I had with a judge in the 
city of Nashville, who informed me, just after my 
arrest, that I had not said anything more than he 
had said a thousand times, he seemed to be very 
much offended. Said he, ‘* Inform me of the name 
of that party, and | will have him arrested in 
twenty-four hours,”’ 

Question. What was it you said the judge had 
said for which he would have him arrested? Did 
you tell him what the judge had said? 

Answer. | informed Judge Humphreys on his 
bench that one of the prominent lawyers in the 
city had made this remark to me, on one of the 


| streets of Nashville, that I had not said anything 


more than what he had said a thousand times. 
Judge Humphreys seemed to be very much of- 
fended at that; and, said he, ‘Inform me of the 
name of that party, and I will have him arrested 
in twenty-four hours;’’ and, said he, ** Sir, L think 
of increasing your bail to $20,000.” 

Question. [ am instructed to ask you if you 
know anything about citizens being brought be- 
fore that court under the guard of soldiers of the 
confederacy? 

Answer. No, sir. I had been made so promi- 
nent by my arrest that I kept away from the cap- 
ital, being threatened with death in a variety of 
ways. 

Mr.BINGHAM. Mr.President,weare through 
with the witness. 

The PRESIDENT pro tempore. Unless some 
Senator desires to propound questions to him, the 
witness may retire, 

Witiram G. Brown iow called, sworn, and 
examined by Mr. Bincuam: 

Question. You will state to the Court your res- 


| idence. 


Answer. Well, sir, when Iam at home, I reside 
in Knoxville, East Tennessee, 

Question. State to the Court if youare acquainted 
with West H. Humphreys. 

Answer. I know him very well; I have known 
him about twenty years. 

Question. State if you know anything touching 
the examination before him, as judge of the court 
of the confederate States of America, at Knox- 
ville, of a Mr. Perez Dickinson. 

Answer. I stepped into the court-house at the 
time Mr. Dickinson was on trial; stood far back 
in the court-room as a silent observer of things; 
did not remain long, and did not hear much of the 
examination. Mr. Dickinson made ashort speech, 
in which he defended himself. 1 understood him 
to decline taking the oath of allegiance to the con- 
federacy that was proposed. He was very much 
affected, and shed tears., The agreement was that 
he was to go outof the country, and he packed up 
his trunk with a view to leave if they would let him 
off, and leave his property, 1 think making some 
disposition of it. - 

Question. What was he charged with? 

Answer. Well, sir, being a Union man; beinga 
stubborn, unyielding Union man; a man refusing 
to surrender [Manifestations of applause in 
the eee 

The PRESIDENT pro tempore. Order! 

Question. Was he a man of property ? 
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Answer. Among the wealthiest merchants in 
Knoxville, belonging to the wealthiest firm; aman 
of unimpeachable character and veracity, of high 
standing, much of a gentleman. 

Question. Did he leave, or if not, why not? 

Answer. They reconsidered the case, as I under- 
stood, got ashamed of their proceeding and recon- 
sidered it, and agreed to let him stay. 

Question. On what condition? 


| 


THE 


———$ — —$ —$— ——_—_ 


CONGRESSIO 





Question. You have made some reference to a 
charge to the grand jury, as I understood you, in 
the testimony you have given since you have been 


|| upon the floor, at which was present one O’Con- | 


Answer. That he give a bond and approved se- 


curity for his good behavior, which his friends 
entered into. It was not his wish or will, I think, 


to enter into any bond or take any oath, but his 


friends did it for him. 
Question. That bond was given to the southern 


himself well to that body? 


| nor, a member of the jury, from South Carolina? 
Answer. Yes, sir,O’Connor wasa Tennesseean, 
but he was anxious to engage in the rebel war, 


and Tennessee was not moving fast enough for || 


him in the work of rebellion, and he emigrated to 
Charleston. After remaining with them in camps 
there as a soldier a while, he came back and was 
put upon the jury. 

Question. Was this the grand jury? 

Answer. I do not know whether it was a grand 


Da || jury or a traverse jury, or whatit was, but he was 
confederacy, conditioned that he would behave 


Answer. That was my understanding. I did not | 


hear it read. 

Question. Now state, if you please, to the Court 
if you know anything of Dr. Thornburg, of Ten- 
nessee, a citizen of that State. 


Answer. Dr. Thornburg was a gentleman to || 
He was a || 


whom | was a good deal attached. 
strong Unionist. We had battled together in the 
Clay Whig ranks for years. He had made upa 


company of cavalry to escape through Cumber- | 


land Gap, go into Kentucky, and join the Federal 
army. He was captured by a Captain Ashby and 
his company of the rebel army. 
several wecks in confinement in the Cumberland 
Gap in camps, and was driven in by a company of 


He was kept | 


eavalry on foot. He owned the finest saddle horse | 


in that country. ‘They led his horse after him, 
and refused to let him ride the horse. 
by my house going out to Zollicoffer’s camp. | 
saw him. He was much fatigued and worried 
down. The next morning when he was marched 


into the court-room—I think it was in the month | 


of September, 1861, but I shall not be positive 
about dates; it was after Zollicoffer was encamped 
in our town in the command of East Tennessee as 
a brigadier general—— 

Question. State to the Court how he was marched 
into that court-room before Judge Humphreys? 

nswer. He was marched in between two rows 
of infantry with muskets and bayonets. They 
were arespectful distance apart, and he was in the 
center, the whole constituting, as I would describe 
it, the letter H. Dr. Thornburg made the cross 
in the middle that would constitute the letter H. 
He was carried into the court room between the 
soldiers with muskets and bayonets. There was 
quite a crowd, and it was difficult to get a place 
to stand or sit, 


to hear what was tobedone. Judge Humphreys 


made a speech, and while I am aware that I am || 


1 followed as a silent spectator | 


upon oath, | must characterize his speech asa | 


bitter, vindictive, political stump speech. 

Question. From the bench? 

“Answer. From the bench. He made them fre- 
quently; buta part of that one Lheard. He had 
a juror there; there was a good deal of talk in 
town about a jarer from South Carolina, from 
Charleston. ‘loom O’Connor had come from 
Charleston, and had the Palmetto secession badge 


pinned upon the left lappel of his coat. He sat as | 


one of the jurors. Judge Humphreys, in that 


stamp speech of his from the bench—I recollect | 
the sentiment; the words I cannotagree to repeat | 


verbatim—but substantially he said that in the case 
of Thornburg he would have to have some time 


to consider the case; that he did not know whether | 


the case would fall under his jurisdiction, the civil 
code, or whether it belonged to General Zollicof- 
fer’s inilitary branch of the government. How- 
ever, he coneluded that he would take charge of 
him. He said that the military authority must 
be upheld, and should be sustained, and gave the 
citizens to understand that he would be backed 
and sustained in the court by General Zollicoffer; 


he had bayonets and muskets enough there to sus- | 





tain one judge, and to prop up one court. There | 


was, perhaps, an excuse for talking in that way, 
for there was a very strong disposition on the part 
of the Union men to put him down and his rebel 
court. I did not remain to hear all that was said 


and done. I told Thornburg’s brother, who was | 


the prosecuting attorney for that district—a ver 


clever man, Colonel Thornburg—that I thought it || 


was a gone case for us; that his brother had no 
chance. They afterwards sent him on to Nash- 
ville, and confined him in the Nashville jail. I do 
not know how long he was there 


He came || 





|ajuror. The jury were impanneled, and he sat 
as one of them. 

Question. Whichcourt was thatin, the Federal 
| or the confederate court ? 
Answer. ‘The confederate court. 
Question. At the same time that Thornburg was 
| there ? 
Answer. Yes, sir. 


| phreys met that in his speech by saying that there 


| States in times of revolution, that we were in the 


| thing as treason against the United States. 


of the Federal Government, and the atrocious con- 
duct of the present President of the United States, 


I recollect the occasion, for | 
there wasa talk of indicting some of them for trea- | 
| son against the United States, and Judge Hum- | 


could be no treason committed against the United | 


midst of a revolution, and there could be no such | 
He | 


took particular pains to say that the usurpations | 


altogether, were such as to release Tennesseeans | 


from any obligation whateverto the Government. 
1861? 


bench in a stump speech. 
| either September or October. 

Question. Eighteen hundred and sixty-one? 

Answer. Last September or October. 

Question. Now state to the Court, if you please, 
whether this Judge Humphreys appointed any 
| commissioner under him and his court as a con- 
federate judge. 

Answer. He appointed a deputy judge, called a 
commissioner, to act in hisabsence and to keep the 


time, except that at intervals the commissioner 


Question. What was thatcommissioner’s name? 
“iInswer. Robert Reynolds; a large fleshy man 
and a beastiy drunkard. A guard took him out 
of the gutter into the guard-house. I have him 
pictured off ina book that I have lately published. 


court, either in the person of its chief justice, 
Humphreys, or through his deputy, Robert Rey- 


nolds, and in what way you were interfered with, | 


| and for what you were interfered with. 

Answer. 1 was arrested on the afternoon of the 
6th day of December, upon a warrant issued by 
Commissioner Reynolds, the deputy of Judge 
Humphreys. The warrant I have here in the city, 
printed. 





Answer. Charging me with treason against the 
confederate government, ** in the following edito- 
rials, to wit,’’ which are set forth in the warrant. 

Question. You were the publisher of a public 
journal? 

Answer. The publisher of a newspaper. That 
was all the charge that was preferred against me. 
My friends, without my solicitation, for I did not 
wish them to do so, volunteered to make up a 
bond for $100,000 for security for my appearance 
at the next confederate court. 

Question. To stand your trial? 

“Inswer. Yes, sir. The reply of Commissioner 
Reynolds was, that it was not a bailable case. 
[Laughter.] 

Question. There was nothing of that kind pro- 
vided for by statute, I suppose ? 

Answer. No,sir. The deputy marshal, Robert 
Fox, committed me to jail. While I was in jail, in 
the month of December, Judge Humphreys came 
back. I never had any interview with him, but 
one of the military officers came into jail and told 
me—if it is not too tedious I will give the whole 
conversation 





Answer. That was said by the judge on the | 
{Laughter.] It was | 


court sitting all the time, and in fact it did sit all the | 
was beastly drunk and falling in the gutters in | 


. . | 
the street, [laughter,] a very fair representative of | 
| the southern confederacy, however. [Laughter.] 


Question. Now state, if you please, Mr. Brown- | 
low, whether you were interfered with by this | 


Question. You can state substantially what itis. | 


Question. This was said by him in September, | 
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June 26, 


Question. No, sir; just state what it was gen- 
erally. 

Answer. He said that I ought not to be in this 
place; that this was no place for me. I told him 
I thought so too, but the authorities of his bogus 
government—lI characterized it as a bogus govern- 
ment—thought differently, and I was there with- 
out complaint, and contented to remain. The 
officer told me that if | would go with him to the 
court-house where Judge Humphreys was on the 
bench, and take the oath of allegiance to the con- 
federate governmens, I would be at once liberated, 
and my tamily and myself protected. I replied 
to him that he had no authority to administer any 
such oath, that I denied that he had any govern- 
ment, that I maintained that he had organized a 
southern mob, that I held that they had never 
been recognized by any civilized Government on 
God’s earth, and never would be, and that I would 
see the confederacy, and him and myself on the 
top of it, in the infernal regions before | would take 
the oath of allegiance to that government. Iam 
giving the whole conversation. They never pest- 
ered me any more afterthat. ‘That was about the 
last Thad to do with them. [Laughter.] Judge 
Humphreys and his court were a terror to the 
Union men of East Tennessee all the time. We 
dreaded to see him come to hold the court. He 
was always speechifying on the bench, making 
violent political harangues. I regard him as one 
of the most violent secessionists we had in the 
State, cocked and primed on all occasions to de- 
liver speeches. 

Question. You will state how long you were 
kept a prisoner. 

Answer. They kept me in the main jail room 
with my associates—about one hundred and fifty 
when | went in first—five weeks. I took typhoid 
fever, and got very bad off, and they took me toa 
private room, and there doubled the guard around 
me, and kept me there, they said, for my comfort 
and protection; but I always believed it was be- 
cause the Unionists in the jail had ceased to join 
their army after I got in, and they attributed it to 
the influence that I exerted over them. I was in 
from the 6th of December to the 3d of Mareh— 
lacking three days of three months—ii close con- 
finement. 

Onestion. State, if you please, now, to the Court 
upon whose order you were finally discharged 
from that imprisonment. 

Answer. Upon the order of a Mr. Benjamin, at 
Richmond, purporting to be the secretary of war 
under Davis. 

Question. Of the confederate States? 

Answer. Of the confederate States. He wrote 
to Attorney Ramsay, and Ramsay read the letter 
in open court, stating that the honor and faith of 
the confederate government were pledged to see 
me out into the old Government among the people 
with whom I sympathized, and that if | were 
convicted he would feel bound in honor to inter- 
cede with the president for my pardon. He or- 
dered my instant release. 

Question. What president did he refer toin that? 

Answer. President Davis. 

Question. Of the confederate States? 

Answer. Of the confederate States. 

Question. Jefferson Davis? 

Answer. Jefferson Davis. Robert Fox, the dep- 
uty marshal, came with an order from the court 
of Robert Reynolds, stating that a nolle prosequi 
had been entered, and that he was directed to say 
to me that I was released from the civil arrest and 
imprisonment. A captain of the rebel army ac- 
companied him. As soonas he released me—the 
space was about from three to five minutes that [ 
was free, but not out of jail—the captain turns 
round and says to me, ** lam directed by General 
Carroll to rearrest you, and you will therefore 
remain as the prisoner of the military authorities.” 

Question. You goi out of Judge Humphreys’s 
possession ? 

Answer. I got out of Judge Humphreys’s pos- 
session,and was out about three minutes, | take it. 

Question. State, if you please, whether the J. 
C. Ramsay, to whom you refer, was officiating in 
this court of Judge Humphreys’s on the occasion 
when you were present—I mean when Dr. Thorn- 
burg was before that court and when Mr. Dick- 








inson was ae before it. Was Ramsay offi- 
ciating there in the presence of Judge Humphreys 
as district attorney of the court for the confederate 


States of America? 
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Answer. He was the confederate attorney for | 
the whole State of Tennessee, acting and officia- || 


ting there and at Nashville in the different confed- 
erate courts. He had been four years the Federal 
attorney under James Buchanan, and then entered 
into the service under Jefferson Davis. He had 
on a military suit, and was the captain of a com- 
pany that he had attempted to raise; he was un- 
popular, justly so,and got about as high as thirty 
men, an 
sixty men. They detected him in his personal dis- 


was drawing rations and clothing for | 


honesty and villainy,and they had him drummed | 


out under Zollicoffer. 
ualified him still more eminently to serve the con- 
federate government, are 

Mr. BINGHAM. Mr. President, we have 
nothing further to ask Mr. Brownlow as a wit- 
ness. 

The PRESIDENT pro tempore. Doesany Sen- 
ator propose any question to the witness? 
a pause. 

Mr. BINGHAM. Iam instructed by the man- 
agers to ask of the Court to recall Isaac Litton, for 
the purpose of putting to him an inquiry with re- 


That, in my judgment, | 


[After | 


] ‘The witness is excused and may retire. | 


gare to another specific act of the court of which | 
a 


e was deputy clerk. 

The PRESIDENT pro tempore. 
will come forward. 

Isaac Lirron recalled,and reéxamined by Mr. 
Binenam. 

Question. Iam instructed to ask you whether, 
among those proceedings of sequestration to which 
you referred before, in this district court of the 
confederate States by Judge Humphreys,there was 
an order or decree directed by Judge Humphreys 
againgt certain property of John Catron? 

Answer. My recollection does not serve me as 
to the property of Judge Catron. There wasa 

etition, | remember, filed by the next friend of 
Mes. Catron. Whether there was any action se- 
questrating any of the property, I am not posi- 
tive; but my recdllection is that there was some 
gas stock, possibly, that was sequestered under 
the decree, but I am not positive about that fact. 

Question. Alleged to be the property of Judge 
Catron? 

Answer. Yes, sir; | know a petition was filed. 
Whether a decree of sequestration was made outas 
to any estate, except the stock, I am not certain. 

Mr. BINGHAM. That is all I desire to in- 

uire of the witness. 

The PRESIDENT pro tempore. The witness 
may retire. 

Mr. BLINGHAM. Iam instructed by the man- 
agers to offer in evidence the trial docket of the 
district court, which has been indicated by she 


witnesses—they who made it—to wit: the clerk | 


and deputy clerk of the confederate court held by 
Judge clctaien, as extending from pages 60 
to 71, inclusive. 

After a pause, 

Mr. BINGHAM. Mr. President, on consult- 
ation with the managers on behalf of the House 
of Representatives, | am instructed to say to you 
and this honorable Court that we do not deem it 
our duty to offer any further evidence in behalf of 
the several accusations preferred by the House 
of Representatives in their own name, and in the 
name of all the people of the United States, against 
West H. Humphreys, charging him with high 
crimes and misdemeanors. In the discharge of the 
duties which have been assigned us, upon consult- 
ation, we have concluded that it will scarcely be 
expected of us, and it can hardly be accounted 
our duty, that with a case so plainly made out by 
the testimony, we should delay this honorable 
Court with any extended remarks in support of 
these accusations, or in summing up the testimony 
by which they are sustained and proved. Itonly 
remains, therefore, for me, as one of the managers, 
in obedience to the order of the House of Repre- 
sentatives, and in the further discharge of the duty 


assigned me, to respectfully demand of this hon- | 


orable Court, in the name of all the people of the 
United States, whose rights have been invaded 
and outraged by this recusant judge, that there be 
judgment of conviction against him in the prem- 
ises by this High Court of Impeachment, in man- 
ner and form as prescribed by the Constitution of 
the United States. 

The PRESIDENT pro tempore. The Secretary 
will read each article of the: impeachment; and the 
question of “ guilty”’ or ‘not guilty,’’ will be 
taken upon each article separately. 


The witness | 











The Secretary read the first article, as follows: | 
Arr. 1. That, regardless of his duties as a citizen of the | 


| United States, and unmindful of the duties of his said office, 


and in violation of the sacred obligation of his official oath 
*to administer justice without respect to persons,” and 


faithfully and impartially discharge all the duties incumbent |! 


on him as judge of the district court of the United States 
for the several districts ofthe State of Tennessee, agreeable 
to the Constitution and laws of the United States, the said 
West H. Humphreys, on the 29th day of December, A. D. 
1860, in the city of Nashville,in said State, the said West H. 
Humphreys then being a citizen of the United States, and 
owing allegiance thereto, and then and there being judge of 
the district court of the United States for the several districts 
of said State, at a public meeting, on the day and year last 


aforesaid, held in said city of Nashville, and in the hearing || 


| of divers persons then and there present, did endeavor, by 
public speech, to incite revolt and rebellion, within said 
State against the Constitution and Government of the Uni- 

| ted States, and did then and there publicly declare that it 


was the right of the people of said State, by an ordinance | 
of secession, to absolve themselves from all allegiance to || 


| the Government of the United States, the Constitution and 
laws thereof. 


| 
| 
| 


The PRESIDENT pro tempore. The Chair will | 


call each Senator in alphabetical order, and he will | 


|| rise and respond *‘ guilty”’ or * not guilty.”’ 
I only wish to make one || 


Mr. SAULSBURY. 
remark. I shall vote for the conviction of Judge 
Humphreys on this distinct ground, that while 
holding a commission from the United States of 
America, he assumed to act as a judge ofa power 
antagonistic to the Governmentofthe United States 
of America. 1 commit myself to no declarations, 
no sentiment, in any form of judgment drawn up 
by the managers or by the Senate. I place my 
vote upon that distinct ground, and shall vote for 
his conviction when my name shall be called. 


question to each Senator as his name was called, 
| in the following form: ** Mr. Senator , how 
| say you, is the accused, West H. Humphreys, 
guilty or not guilty of the high crimes and misde- 
meanors as charged in this article of impeach- 
ment??? And each Senator stood in his place while 
he was thus addressed by the Chair, and answered 
** Guilty,”’ or ** Not guilty.”’ 

Mr. SAULSBURY, (when his name was 

called.) In the sense in which | have already 
| expressed it, I say ‘‘ guilty.” 
| The following Senators answered that the ac- 
| cused was guilty of the high crimes and misde- 
| meanors alleged against him in the first article of 
| the impeachment: 
Messrs. Anthony, Browning, Chandler, Clark, Collamer, 
| Davis, Dixon, Doolittle, Fessenden, Foot, Foster, Grimes, 
Hale, Harlan, Harris, Henderson, Howard, Howe, Ken- 
nedy, King, Lane of Kansas, Latham, Mc Dougall, Morrill, 
Nesmith, Pomeroy, Powell, Saulsbury, Sherman, Sumner, 
Ten Eyck, Trumbull, Wade, Wilkinson, Willey, Wilmot, 
Wilsun of Missouri, and Wright—38. 

The PRESIDENT pro tempore. On the ques- 
tion, * guilty,’’ or “not guilty,” every Senator 
voting, thirty-eight in number, votes *‘ guilty”’ of 
this article of theimpeachment. The next article 
will be read. 

Mr. SHERMAN. Unless some Senator de- 
sires a division, hope the question may be taken 
on all the remaining articles together. 

The PRESIDENT pro tempore. As that is a 
mere matter of form, if no objection be made, the 
question will be taken on all the remaining articles 
together. 

Mr. FESSENDEN. I think we had better 
take them one by one. I have some doubts 
whether one or more of them is sufficiently proved. 

The PRESIDENT pro tempore. The next 
article will be read. 

The Secretary read article two, as follows: 

Art. 2. That, in further disregard of his duties asa citi- 
zen of the United States, and unmindful of the solemn 
obligations of his office as judge of the district court of the 
United States for the several districts of the State of ‘Ten- 
nessee, and that he held his said office by the Constitution 
of the United States during good behavior only, with in- 








tent to abuse the high trust reposed in him as such judge, 
and to subvert the lawful authority and Government of the 
United States, within said State, the said West H. Hum- 
phreys, then being judge of the district court of the United 
States as aforesaid, to wit: in the year of our Lord 1861, 
in said State of Tennessee, did, together with other evil 
minded persons within said State, openly and unlawfully 
support, advocate, and agree to an act commonly called an 
ordinance of secession, declaring the State of Tennessee 
independent of the Government of the United States, and 
no Jonger within the jurisdiction thereof. 


putting to each Senator the same question, as in 
regard to the previous article. 

Mr. BROWNING, ( when his name wascalled.) 
In my opinion this charge is not sufficiently proven 
to warrant me under oath as a judge in the case 


| 
| The roll was called, the President pro tempore 
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to pronounce the accused ‘guilty’? upon it, I 


_ therefore say “not guilty.”’ 


The PRESIDENT pro tempore then put the | 








_ The calliug of the roll having been concluded, 
it appeared that the Senators voted, as follows: 
Guiuty—Messrs, Anthony, Chandler, Clark, Collamer, 
Cowan, Davis, Dixon, Doolittle, Fessenden, Foot, Foster, 
Grimes, Hale, Harlan, Harris, Henderson, Howard, Howe, 
Kennedy, King, Lane of Kansas, Latham, McDougall, Mor- 
rilly Nesmith, Pomeroy, Sherman, Sumuer, Ten Eyck, 


| Trumbull, Wilkinson, Willey, Wilmot, Wilson of Mis- 


| ment will be read. 


souri, and Wright—35. 
Not Guitty—Mr. Browning—1. 


The PRESIDENT pro tempore, On this article 
35 Senators vote the accused * guilty,”’ and one 
**not guilty.’’ The next article of ihe impeach- 


The Secretary read article three, as follows: 
Arr. 3. That in the years of our Lord 1861 and 1862, 


| within the United States and in said State of Tennessee, 


the said West H. Humphreys, then owing allegiance to the 
United States of America, and then being district judge of 
the United States as aforesaid, did then and there, to wit, 
within said State, unlawfully, and in conjunction with other 
persons, organize armed rebellion against the United States 
and levy war against them. 


The Secretary proceeded to call the roll, 
Mr. FESSENDEN, (when his name was 


| called.) Thatarticle of impeachment, in my judg- 


ment, is not sufficiently proven. I therefore vote 
** not guilty.”’ 
Mr. HOWE, (when his name was called.) I 


| did not hear part of the testimony, and, in fact, I 
| heard no tesumony on that article, and therefore | 
| wish to be excused from voting. 





The PRESIDENT pro tempore. 


The Senator 


| from Wisconsin will be excused by unanimous 


consent. The Chair hears no objection, ” 
The call of the roll having been coneluded, the 
result appeared to be as follows: 


Guitty—Messrs. Browning, Chandler, Clark, Collamer, 
Cowan, Davis, Dixon, Doolitte, Foot, Grimes, Hate, Har 
ris, Henderson, Howard, Kennedy, King, Lane of Kansas, 
Latham, McDougall, Morrill, Nesmith, Pomeroy, Sherman, 


| Sumner, ‘en Eyck, ‘l'rumbull, Wade, Wilkinson, Willey, 


Wilmot, Wilson of Missouri, and Wright—32. 
Nor Guirry—Messrs. Anthony, Fessenden, Foster, and 
Harlan—4. 


The PRESIDENT pro tempore. On the third 


| article of the impeachment, 32 Senators vote the 


accused “guilty,” and 4 ‘not guilty.’” More 
than two thirds voting him ‘ guilty,’ he is found 
guilty of that article of the impeachment. The 
next article will be read. 

The Secretary read article four, as follows: 


Art. 4. That on the Ist day of August, A. D. 1861, and 
on divers other days since that time, within sald State of 


| Tennessee, the said West H. Huinphreys, then being judge 
of the district court of the United Statesas aforesaid, and J. 
| C. Ramsay and Jefferson Davis and others, did uniawfully 


conspire together to oppose by force the authority of the 
Government of the United States,” contrary to his duty as 
such judge and to the laws of the United States. 

The Secretary proceeded to call the roll. 

Mr. BROW NING, (when his name was calied. ) 


| Mr. President, in my opinion this article is not so 


proven as to justify a judgment of * guilty’? upon 
it; and I therefore vote ** not guilty.’’ 

Mr. COWAN, (when his name was called.) 1 
agree with the Senator from Illinois. I vote ** not 
guilty.”’ 

Mr. SAULSBURY, (when his name was 
called.) I could not hear the evidence on these 
distinct specifications; 1 therefore ask to be ex- 
cused from voting upon the specifications, I shal! 
vote upon the general result; but I could not hear 
the evidence from my seat upon any distinct spe- 
cification. 

The PRESIDENT pro tempore. The Senator 
from Delaware asks to be excused from voting on 
this article of impeachment. 

The question being put, Mr. SavisBury was 
excused, 

Mr. TEN EYCK, (when his name was + 
I am not satisfied of the proof of this article. 
vote ** not guilty.”’ 

The call of the roll was concluded, and the votes 
of the Senators were as follows: 


Guirty—Messrs. Anthony, Chandler, Clark, Collamer, 
Davis, Dixon, Doolittle, Fessenden, Foot, Foster, Grimes, 
Hale, Harlan, Howard, Howe, King, Lane of Kansas, Mor- 
rill, Pomeroy, Sherman, Sumner, Trumbull, Wade, Wil 
kinson, Willey, Wilmot, and Wright—27. 

Nor Guitty—Messrs. Browning, Cowan, Harris, Hen- 
derson, Kennedy, Latham, MeDougall, Nesmith, Ten 


| Eyck, and Wilson of Missouri—10. 


The PRESIDENT pro tempore. On the fourth 
article of impeachment, 27 Senators vote“ guilty,” 
and 10 *‘notguilty.””? More than two thirds voting 
‘* guilty,’ the accused is convicted upon that ar- 
ticle. The next article will be read. 
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The Secretary read article five, as follows: 


Arr. 5. That said West H. Humplireys, with intent to 
oe the due administration of the laws of the United 


tates within said State of ‘T'ennessec, and to aid and abet | 


the overthrow of “ the authority of the Government of the 


United States” within srid State, has, in gross disregard of 


his duty as judge of the district court of the United States, 
as aloresaid, and in violation of the laws of the United 


States, negiecied and refused to hold the district court of 


the United States, as by law he was required to do, within 
the several districts of the State of ‘Tennessee, ever since 
the Ist day of July, A. D. 1861. 


The Secretary proceeded to call the roll. 


Mr. HOWE, (when his name was called.) I 


ask to be excused from voting on this article for | 


the same reason as in the other case. 

The question being put, the Senator was ex- 
cused, 

Mr. SAULSBURY, (when his name was 
called.) 1 stated the reason I could not vote on 
it; I did not hear the evidence. 

The question being put, Mr. Sautspury was 
excused from voting. 


The call of the roll having been concluded, the | 


votes were as follows: 

Goi.ry—Messrs. Anthony, Browning, Chandler, Clark, 
Cojlamer, Cowan, Davis, Dixon, Doolittle, Fessenden, 
Foot, Foster, Grimes, Hale, Harlan, Harris, Henderson, 
Howard, Kennedy, King, Lane of Kansas, Latham, Mc 
Dougall, Morrill, Nesmith, Pearce, Pomeroy, Powell, Sher- 
man, Sumuer, ‘Ten Eyck, Trumbull, Wade, Wilkinson, 
Willey, Wilmot, Wilson of Missouri, and Wright—38. 


The PRESIDENT pro tempore. Thirty-eight 


Senators vote on this article, aud unanimously vote 


the accused “ guilty” of the crimes and misde- | 


meanors charged in the fifth article of impeach- 
ment. The next article will be read. 

The Secretary read article six, as follows: 

Arr. 6. That the said West Il. Humphreys, in the year 
of our Lord 1861, within the State of Tennessee, and with 


jutent to subvert tlie authority of the Government of the | 


United States, to hinder and delay the due execution of the 
laws of the United States, and to oppress and injure citi 
zens of the United States, did unlawiully act as judge of 
an illegally constituted tribunal within said State, called 
the district court of the confederate States of America, and 
as judge of said tribunal last named, said West H. Hum- 
plhreys, with the intent aforesaid, then and there assumed 
and exercised powers unlawful and unjust, to wit: 1. In 
causing one Perez Dickinson,a citizen of said State, to be 


unlawfully arrested and brought before him, as judge of said | 
alleged court of said confederate States of America, and | 
required him to swear allegiance to the pretended govern- | 


ment of said confederate States of America; and upon the 
refusal of said Dickinson so to do, the said Humphreys, as 
judge of said itlegai tribunal, did unlawfully, and with the 
intent to oppress said Dickinson, require and receive of 
him a bond, conditioned that while be should remain with- 


in said State he would keep the peace, and as such judge of | 


said illegal tribunal, and without authority of law, said 
lumphreys then and there decreed that said Dickinson 
should leave said State. 2. In d@creeing within said State, 


and as judge of said illegal tribunal, the confiscation to the || 





use of said confederate States of America of property of cit- | 


izens of the United States, and especially of property of | 


ene Andrew Johnson and one John Catron. 3. ln causing, 
as judge of said legal tribunal, to be unlawfully arrested 
and imprisoned within said State citizens of the United 
States, because of their fidelity to their obligations as citi- 
zeus of the United States, and because of their rejection 
of, and their resistance to, the unjust and assumed author- 
ity of said confederate States of America. 

Mr. HOWE. I wish to inquire whether the 
question should not be put on the several specifi- 
cations separately. 

Mr. FESSENDEN. I would suggest that each 
Senator as his name is called can answer *‘guilty”’ 
on the first and second, and ‘not guilty”’ on the 
third, or anything of that kind, 

The PRESIDENT pro tempore. The vote will 
be taken on eacly separate specification in this 
article. 

Mr. WADE. If he is guilty of one specifica- 
tion, he is guilty of the whole article. 

The PRESIDENT pro tempore. The question 
may be taken together on all the specifications of 
this article by common consent, otherwise the 
vote must be taken on each specification. A sepa- 
rate vote being called for, the first specification 
will be again read. 

The Secretary read, as follows: 

Art 6. That the said West H. Humphreys, in the year 
of our Lord, 1861, within the State of Tennessee, and with 
intent to subvert the authority of the Government of the 
United States, to hinder and delay the due execution of the 
laws of the United States, and to oppress and injure citizens 
of the United States, did unlawfully act as judge of an ille- 
gaily constituted tribunal within said State, called the dis- 
trict court of the confederate States of America, and as 
judge of said tribunal last named, said West HU. Humphreys, 
with the intent aforesaid, then and there assumed and ex- 
ercised powers unlawful and unjust, to wit: in causing‘one 
Perez Dickinson, a citizen of said State, to be unlawfully 
arrested and brought before him, as judge of said alleged 
court of said confederate States of America, and required 
hi to swear allegiance to the pretended goverament of said 


EE 
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confederate States of America; and upon the refusal of said 
Dickinson so to do, the said Humphreys, as judge of said 
illegal tribunal, did unlawfully, and with the intent to op- 
press said Dickinson, require and receive of him a bond, 
conditioned that while he snould remain within said State 
he would keep the peace, and as sach judge of said illegal 
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tribunal, and without authority of law, said Humphreys | 
then and there decreed that said Dickinson should leave | 


said State.” 
The roll was called upon this specification. 
Mr. GRIMES, (when his name was called.) 
According to my recollection ef the testimony of 
the witness who swore as to the facts connected 
with Mr. Dickinson, there was not testimony 
enough within his own knowledge to justify me in 


| pronouncing the respondent * guilty,’’ and there- | 


fore I vote ** not guilty.”’ 






June 26, 


not according to international law, or under the 
Constitution of the United States; but I vote ** not 
guilty’’ upon this proposition. 

Mr. SUMNER, (when his name was called.) 
I am not satisfied that the latter part of this speci- 
fication is proved; therefore I vote ** not guilty.” 

Mr. TRUMBULL, (when his name was called.) 
I heard no proof that the property of Andrew 
Johnson or of John Catron was confiscated, but 





I did hear proof, which satisfied me, that Judge 


Humphreys, as judge of an illegal tribunal, did 
decree the confiscation to the confederate States of 


_America of property of citizens of the United 


Mr. LATHAM, (when his name was called.) | 


I did not hear the testimony connected with the 
case of Mr. Dickinson. I therefore ask to be ex- 
cused from voting on that specification. 

The question being put; Mr. Larnam was ex- 
cused. 

Mr. SAULSBURY, (when his 
called.) I did not hear the testimony. 
Senate to excuse me from voting. 

The question being put; the Senator was ex- 
cused. 

The Secretary concluded the call of the roll, 
and it appeared that the result was as follows: 

Guitty— Messrs. Anthony, Browning, Chandler, Clark, 


name was 
I ask the 


Collamer, Cowan, Davis, Dixon, Doolittle, Fessenden, | 


Foot, Foster, Hale, Harlan, Harris, Henderson, Howard, 
Howe, Kennedy, King, Lane of Kansas, McDougall, Mor- 
rill, Nesmith, Pomeroy, Sherman, Sumner, Ten Eyek, 


Trumbull, Wade, Wilkinson, Willey, Wilmot, Wilson of 


Missouri, and Wright—35. 

Nor Guitty—Mr. Grimes—1. 

The PRESIDENT protempore. Upon the first 
specification in the sixth article of impeachment, 
35 Senators vote * guilty,”’ and 1 ** not guilty.” 


The respondent is found guilty on this specifica- | 
The second specification of | 


tion of this article. 
this article will be again read. 


The Secretary read the second specification, as | 


follows: 
2. In decreeing within said State, and as judge of said 


illegal tribunal, the confiscation to the use of said confed- | 


erate States of America of property of citizens of the United 
States, and especially of property of one Andrew Johnson 
and one Jolin Catron. 


The Secretary proceeded to call the roll. 

Mr. ANTHONY, (when his name was called.) 
I think it is proved that property was confiscated, 
but not proved that the property of Andrew John- 
son or of John Catron was confiscated. I there- 
fore vote ** not guilty.”’ 

Mr. BROWNING, (when his name wascalled.) 
lu my opinion, this specification is not sufficienly 
proven. I therefore vote ‘not guilty.”’ 

Mr. COWAN, (when his name was called.) I 
was necessarily obliged to be absent, and I did 
not hear all the testimony. I heard no testimon 
which would authorize me to vote upon this speci- 
fication otherwise than as ** not guilty.”’ 

Mr. KING. I suppose there were some notes 


ties wastaken, [ ask that the testimony be referred 
to. That is my impression of the testimony. 
The PRESIDENT protempore. That proceed- 


ing is entirely out ef ordér at this stage. 


Mr. DOOLITTLE, (when his name was called.) 
I desire to say that [ understand the specification 
to be that he decreed the confiscation of property 
| of citizens of the United States, and it is unneces- 


case mentioned.. I therefore vote ** guilty.”’ 

Mr. HOWARD, (when his riame was called.) 
I regard the latter part of this specification as be- 
ing immaterial, and as not constituting any part 
of the gravamen of the accusation contained in the 
specification. Believing that the material part of 
the specification is sufficiently proved, | vote 
** euilty.”” 

Mr. HOWE, (when his name was called.) I 
heard no testimony that would warrant me in 
passing judgment. I therefore ask to be excused 
| from voting. 
| The question being put; the Senator was ex- 
cused. 
| Mr. SAULSBURY, (when his name was 
| called.) Allow me to saya word. I did not hear 
| the testimony on this point, but 1 wish to say that 
| | would vote for the conviction of any man who 
: deliberately voted for the confiscation of property 





taken of this testimony, and I ask thatit be stated. | 
I think the property of one or more of these par- || 


The Secretary continued the calling of the roll. | 


sary to cover either the one or the other particular | 








| States. 
| fense, and it is unnecessary to prove the 


I regard that as the substance of the of- 
particu- 
lar instances. I therefore vote ** guilty.’ 

The call of the roll having been concluded, the 
votes of the Senators were as follows: 

Guitty—Messrs. Chandler, Dixon, Doolittle; Foot, How- 
ard, King, Pomeroy, Trumbull, Wade, Wilkinson, and 
Wright—lL1. 

Nor Guitty—Messrs. Anthony, Browning, Clark, Col- 
lamer, Cowan, Davis, Fessenden, Foster, Grimes, Hale, 
Harlan, Harris, Henderson, Lane of Kansas, Latham, Mc-. 
Dougall, Morrill, Nesmith, Saulsbury, Sherman, Sumner, 
Ten Eyck, Willey, and Wilmot—24. 

The PRESIDENT pro tempore. On the second 
specification of this article, 11 Senators vote the 
accused ‘ guilty,’’ and 24 “not guilty.”” Two 


| thirds not voting him * guilty,’’ he is acquitted of 


the charge contained in that specification. 
The Secretary read the third spetification of the 


| sixth article, as follows: 


3. In causing, as judge of said illegal tribunal, to be un- 
lawfully arrested and imprisoned within said State, citizens 
of the United States, because of their fidelity to their obli- 
gations as citizens ofthe United States, and because of their 


| rejection of, and their resistance to, the unjust and assumed 
| authority of said confederate States of America. 


The roll was called upon this specification. 

Mr. HALE, (when his name was called.) I 
vote ** not guilty”’ on that, because I think that 
allegation, in an indictment, would be bad on gen- 
eraldemurrer. Itdoes not describe what States the 
citizens were of, ner their names, nor anything 
about them. 

The result was announced, as follows: 

Guitty—Messrs. Anthony, Browning, Chandler, Clark, 


Collamer, Cowan, Davis,Dixon, Doolittle, Fessenden. Foot, 
Foster, Grimes, Harlan, Harris, Henderson, Howard, Howe, 


| Kennedy, King, Lane of Indiana, Lane of Kansas, Latham, 


Morrill, Nesmith, Pomeroy, Sherinan, Sumner, ‘Ten Eyck, 


| Trumbull, Wade, Wilkinson, Willey, Wilmot, and Wright 


—35. 
Not Guitty—Mr. Hale—1. 


The PRESIDENT pro tempore. On this speci- 
fication of this sixth article, 35 Senators find the 
accused * guilty,’’ and 1 ‘not guilty.”’ 


The Secretary read article seven, as follows: 


Art. 7. That said West H. Humphreys, judge of the dis- 
trict court of the United States as aforesaid, assuming to 
act as judge of said tribunal known as the district court of 
the confederate States of America, did, in the year of our 
Lord 1861, without lawful authority, and with intent to 
injure one Willian G. Brownlow, a citizen of the United 
States, cause said Brownlow to be unlawfully arrested and 
imprisoned within said State, in violation of the rights of 
said Brownlow as a citizen of the United States, and of 
the duties of said Humphreys as a district judge of the 
United States. 


The question being put, the vote was as follows: 


Guitty—Messrs. Anthony, Browning, Chandier, Clark, 
Coliamer, Cowan, Davis, Dixon, Doolittle, Foot, Fuster, 


| Hale, Harlan, Harris, Henderson, Howard, Howe, Ken- 








nedy, King, Lane of Indiana, Lane of Kansas, Latham, 


| McDougall, Morrill, Nesmith, Pomeroy, Sherman, Sumner, 
| Ten Eyck, Trumbull, Wade, Wilkinson, Willey, Wilmot, 


aud Wright—35. 

Not Guittry—Mr. Grimes—1. 

The PRESIDENT pro tempore. On this article 
of impeachment 35 Senators vote the accused 
guilty,” and 1 * not guilty.”” This concludes 
the action of the Court upon all the articles and 
specifications in this impeachment. 

Mr. FOSTER. I move that the Court be ad- 
journed until half past four o’clock, when it shall 
proceed to determine and pronounce its judgment 
upon West H. Humphreys. [** Four.’*] Four 
o’clock is suggested. I move that the Court be 
adjourned unul four o’clock, when the Court shall 
proceed to pronounce judgment. 

The motion was agreed to; and ata quarter past 
three o’clock the Court adjourned until four 
o’clock. : 

The PRESIDENT pro tempore. The Senate 
will resume its functions as a legislative body as 
soon as practicable. The Senate will come to 
order. The Chamber will be cleared. The offi- 
cers will see thatthe floor of the Chamber iscleared. 
Senators will resume their seats. , 








1862. 
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Mr. DOOLITTLE. It isso short a time before | 
the Court meets again that I move that the Senate | 
take a recess until fouro’clock. 

The motion was declared to be agreed to. 

Mr. COLLAMER. I desire to suggest that 
the passing of judgment in this case is not a mat- 
ter exactly to be done by vote. It seems to me 
that the Court should be by itselfa limited period 
for consultation, 

The PRESIDENT pro tempore. The Chair will 
suggest that that is required by the rule of pro- 
ceeding in such cases. 

Mr. DOOLITTLE. If itis desired by the hon- 
orable Senator from Vermont, I will withdraw the | 
motion for a recess of the Senate, if he desires to 
make any motion in the Senate. 

The PRESIDENT pro tempore. The motion 
for a recess is for the Senate until the meeting of 
the Court. The Court has adjourned until four 
o’clock. The Chair declared the motion for a 
recess until four o’clock carried. 

The Senate was again called to order, at thir- | 
teen minutes past four o’clock. 

The PRESIDENT pro tempore. The Senate | 
is again resolved into a Court of Impeachment on 
the case of West H. Humphreys. 

Mr. LANE, of Indiana. I heard the evidence 
in this case, but was necessarily called away, and | 
did not vote on the first three or four articles. 1 | 
desire the unanimous consent of the Senate to re- | 
cord my Vote of ‘* guilty’? on those propositions. 
I was necessarily compelled to be away, and voted 
only on the last two propositions. 


Mr. TRUMBULL. If anybody ever supposes 


man is impeached and found guilty, where the | 


Senate will not be then for executing the judg- 
ment, it will be a time to go into secret session. | 
did not expect to see such a time as that in my 
day. If the Senator from Pennsylvania thinks he 
can devise some scheme to mitigate the constitu- 
tional punishment, I think it ought to be consid- 
ered in secret. I know of no way of doing it. 

Mr. COWAN. I do not suppose there is any 
mitigation contemplated in this case, but I can 
very well conceive a case where there might bea 
mitigation. 

Mr. TRUMBULL. 1 cannot. 

Mr. COWAN. I can conceive of a case where 
the judgmentof ouster in the opinion of the Senate 
would be enough, without imposing the additional 
disqualification of not being able to hold office. 

Mr. TRUMBULL. So that he could be put 
back the next day? 

Mr. COLLAMER. The only judgment ever 


| rendered by theSenateas a Courtot Impeachment 


The PRESIDENT pro tempore. If there be no || 
objection, the vote of the Senator from Indiana || 


will be recorded on those several votes, recording 
his judgment of ‘*guilty ’’ upon the several arti- 
cles of impeachment. 

There was no objection, and the vote was re- 
corded. 

The PRESIDENT pro tempore. The Court is 
now ready to proceed with further matter in the 
impeachment against West H. Humphreys. 

Mr. COWAN. It strikes me it would be bet- | 
ter that we should have a short secret session, in 
order to determine upon our judgment in this mat- 
ter. I do not see how we are to advise and con- 
sult with one another in open session; and as we 


occupy a kind of double relation—that of judge || 


and jury together—I think we should close the 
doors and determine upon our judgment, then 
open them and deliver it. 1 therefore make that 
motion. 

The PRESIDENT pro tempore. The Senator 
from Pennsylvania moves that the Court of Im- 
peachment sit with closed doors, and that the 
galleries and lobbies be cleared. 

Mr. HALE. Is there not one of the rules on 
that subject. 

Mr. FOSTER. It is arule, I believe, that we 
sit with open doors while we sit as a Court. 

The PRESIDENT pro tempore. ‘The Chair 
was aware of the rule, and was hesitating as to the 
motion; but the Chair will entertain the motion. 

Mr.COWAN. Hasthat rule been promulged 
for the government of the Court? 

The PRESIDENT prolempore. The Secretary 
will read the rule. 

The Secretary read the 19th rule, as follows: 

*©19. At all times while the Senate is sitting upon the 


trial of an impeachment, the doors of the Senate Chamber | 
shall be kept open.” 


Mr. COWAN. That refers only to the trial. 
After the trial has been determined, if we have 
delivered our verdict, of course the rule does not 
apply. ‘The question now for us to determine is, 
what judgment we shall pass upon the delinquent. 

Mr. WILMOT. Why notdetermine that with 
open doors? 

Mr. COWAN. Itmay be done so, of course. 

The PRESIDENT pro tempore. Does the Sen- 
ator insist on his motivn ? 

Mr. COWAN. [have no personal desire to in- 
sist upon it. If the Senate thinks it may be done 
with open doors as well as with closed doors, very || 
well. Itis of no importance in this case; but at | 
some future time it may be of importance. Should 
we adopt a different mode as a precedent, is the 
question, 

Mr. TRUMBULL. It seems to me there is no 
occasion for going into any secret session or any || 
great deliberation. We have rendered our ver- || 
dict. Judgment follows as a matter of course. ] 


Mr. COWAN. Not the whole. | 











| judgment to imprison him. 


. Mr. TRUMBULL. 


was rendered to deprive a man of his office, and 
no more. It did not extend any further. The 


|, further question whether the Court will adjudge 


that the man shall never be eligible to any office 
isa matter which rests in the discretion of the 
Court, and I take it is entirely a separate question. 

At this point the members of the House of 
Lepresentatives reéntered the Chamber and occu- 
pied the seats prepared for them. 

Mr. FOSTER. I offer the following as an in- 
terrogation to be put to each member of the Court, 
in order that judgment may be perfected. 

The PRESIDENT pro tempore. It will be read 
by the Secretary. 

The Secretary read, as follows: 

Is the Court of opinion that West H. Humphreys be re- 
moved from the office of judge of the district court of the 
United States for the districts of Tennessee ? 

Mr. SUMNER. Is not that open to amend- 
ment? I think we had better carry out all that 
the Constitution allows. 

The PRESIDENT pro tempore. The other 
branch of it is contained in a separate proposition. 

Mr. SUMNER. If there is another proposi- 
tion, verv well. 

Mr. TRUMBULL. 
go together. 

Mr. SUMNER. 
whole. 

Mr. TRUMBULL. I think it is one judgment, 
and should be one, and if the other proposition is 
there I ask for its reading; otherwise | shall move 
to amend this. 

Mr. FOSTER. I have another proposition; 
but inasmuch as the Constitution divides the pun- 
ishment, and as | supposed it would be perfectly 
optional for any member to ask for a division of 
the question, if it should be put together, I pro- 


1 think they had better 


I call for the reading of the 


| posed the questions separately the one from the 


other. 

Mr. TRUMBULL. The Constitution does not 
divide the punishment. ‘* Judgment in cases of im- 
peachment shall not extend further than to re- 
moval from office, and disqualification to hold and 
enjoy any office of honor, trust, or profit under 
the United States.”? Thatis one judgment; that is, 
that he shail be removed from office and disquali- 
fied to hold any other; and if you decide that he 
shall be removed from office, and then have an- 
other judgment for the residue of the puntshment 
there would be two judgments in one case, | do 
not say that you may not remove him from office, 
and do nothing more; but there is the end of it. 
You cannot have two judgments entered up in the 
case. You might as well say that when a person 
is convicted of an offense for which he is to suffer 
fine and imprisonment, you will first enter up a 
judgment to fine him, and after you get through 
with that, you will call him again and enter upa 
It is one judgment 
upon one finding. We may adopt this resvlution 
and declare that he is removed from office and 
stop there, but I think it would be a singular pro- 
ceeding. 
and if the Secretary will read the resolution again, 


| I will move to amend it. 


The Secretary read, as follows: 


Is the Court of opinion that West H. Humphreys be re- 
moved from the office of judge of the district court of the 
United States for the districts of Teunessee ? 


I move to add the words, 


I have not looked into the precedents, | 


that a case will arise inthis Government where a | 


| 








fi 


‘*and that he be disqualified to hold and enjoy 
any office of honor, trust, or profit under the Uni- 
ted States.”’ 

Mr. FOSTER. In proposing the question in 
the form in which it has been read, I followed the 
precedent in the case of Judge Pickering, a judge 
of the district court of the United States for the 


| district of New Hampshire, who was impeached 


before the Senate. Neither of these propositions 
answered makes the judgment. The judgment fol- 


| lows upon the answer to these two propositions. 


Ifonly the first question is answered affirmatively 
by the requisite number, the judgment of the Sen- 
ate upon that will then be that he be removed from 
office, and that is all; and that is a constitutional 
judgment. if on the other hand, the second prop- 
osition be answered affirmatively, the judgment 
will be one as before, that he be removed from 
office and be disqualified from holding any office 
of honor, trust, or profit under the United States. 
It is according to the precedents, and 1 think it 
safer to follow precedents than to establish a new 
one. 

The PRESIDENT pro tempore. The Senator 
from Illinois has moved an amendment, 

Mr. FESSENDEN. We answer the questions, 
and then the judgment follows. 

Mr. TRUMBULL. Let us put the question in 
the constitutional form, whether he shall be re- 
moved from office and disqualified from holding 
any other. I prefer putting itinthatshape. [think 
that is the proper shape. As | said, | have not 
looked into the precedents. ‘There has been but 
one case of impeachment, I believe, under the 
Governmentof the United States where the party 
has been found guilty. Do | understand the Sen- 
ator from Connecticut to say that, in that case, the 
distinct propositions were put separately, or was 
only one proposition ever put? 

Mr. FOSTER. But one was put in that case, 
as appears by the records, and that was, whether 
he should be removed from office. That was put 
by itself, 

Mr. TRUMBULL. The other never was put; 
and they did not intend then togo further. Now, 
I want to goa little further here, and | want the 
question to embrace the whole of it. That was 
the only question putin thatcase. ** On the ques- 
tion, is the Court of opinion that John Pickering 
be removed from the office of judge of the district 
court for the district of New Hampshire, it was 
determined in the affirmative,”’ by the yeas and 
nays. That is all there was of it. Now,I want 
to go a little further here. [I want the question to 
be determined whether he shall be removed from 
office and disqualified to hold any office; and when 
that is determined, if it is determined affirma- 
tively, the effect will follow. I shall, therefore, 
insist on the amendment which I have moved to 
the proposition which is submitted. 

Mr. FOSTER. If the Senator from Illinois 
succeeds in having both these propositions in on@, 
and it is then put to the Senate, it will be at the 
option of every member of the Senate to say, ‘1 
vote * yea’ on the one and ‘ nay’ on the other; or 
‘ yea’ on both, or ‘nay’ on both.”’ Itis utterly 
impossible to compel a man to vote ** yea” or 
**nay’’ on the whole proposition together, because 
the Constitution allows him to divide his vote. 
Therefore, if the Senator should succeed in his 
effort, it would still be in the power of every Sen- 
ator to make this distinction which I proposs to 
make in the outset. 

Mr. SUMNER. Itseems to me, that what we 
are seeking can be accomplished, if the Senator 
from Connecticut will make the two propositions 
at once, and then call for a division in taking the 
vote. Let us have the two moved at once, and 
then a division can be had in voting. As it is, 
moving the one without the other, the Senate has 
not practically any notice that the other is to 
follow. 

Mr. DOOLITTLE. 
word 

Mr. HALE. I rise to a question of order. I 
want the ]4th rule enforeed. 

The PRESIDENT pretempore. The 14th rule 
will be read. 

The Secretary read, as follows: 

*©14, All motions made by the parties, or their counsel, 
shall be addressed to the President of the Senate, and if he 
shall require it, shall be committed to writing, aud read at 
the Secretary’s table; and all decisions shall be had by 


ayes and noes, and without debate; which shall be en 
tered on the records.”’ 


I desire to say a single 
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The PRESIDENT pro tempore. These are new 

and rather unfamiliar questions in this body, and 

the Chair is not inclined to enforce any strict rule 

that shall debar Senators from a hearing on these 
vestions. 

Mr. DOOLITTLE. The Senate thought best 
to appoint a committee to look into these mat- 
ters to advise them as to the course of procedure. 
The honorable Senator from Connecticut was ap- 
ore chairman of that committee. 


think it would be advisable for Senators to take 
somewhat the advice of the honorable Senator 
from Connecticut as to the mode of proceeding, 
for a come to precisely the same result. Itisa 
double question, and when presented to be voted 
upon, any member has a right to demand that it 


shall be separated, and the vote taken separately | 


f 


whether he shall be disqualified. The two prop- | 


upon thetwo propositions; first, whether the guilt 
party shell be removed from office; and seconc 


ositions are in the hand of the honorable Senator 
to be presented to the Senate to be voted upon sep- 
arately, first one, then the other. 
constitute the judgment. We are simply now ad- 
vising what judgment we will give, and after we 
have taken the advice of the Court together, we 
then propose the judgment. If the Court advises 
both sentences to be pronounced, one of removal 
and the other of disqualification, your judgment 


record is already drawn, tv be approved by the || 
I feel called upon to say this much, be- || 


Court. 
cause the matter has been mainly put into the 
hands of the honorable Senator fons Connecti- 
eut, who bas given his attention to it, and I think 
it would be well to follow his advice. 

Mr. TRUMBULL. Lhave very serious doubts 
whether it isa double question, whether the whole 
is notone judgment. ‘* Judgment in cases of im- 
peachment shall notextend further than to removal 
from office, and disqualification to hold and en- 
joy any office of honor, trust, or profit under the 
United States.”? 1 am not sure but that when t:e 
Constitution says it shall not extend further than 
that, it necessarily follows that it shall extend that 
far. Itis not in the alternative, and | am by no 
means satisfied that that consequence does not ne- 
cessarily follow the conviction. It isa limitation. 
As is well suggested by my friend from Pennsy]- 
vania, (Mr. Wiimor,} could you impose that lat- 
ter part without the former? Could you decide 


that he should be disquulified to hold and enjoy | 


any office of honor, trust, or profit?) Ifeach prop- 
osition is independent, it must be able to stand 
by itself without affecting any other. Iam by no 
means satisfied that these are independent propo- 
sitions. It seems to me that altogether the safer 
way is to take the question on them together. 

The PRESIDENT protempore. The Chair will 
suggest that both these propositions be read from 
the desk, and that the vote be taken on each sep- 
arate proposition, which will comprehend the 
amendment moved by the Senator from Illinois. 
The first proposition will be read. 

The Secretary. ‘‘ Is the Court of opinion that 
West H. Humphreys be removed from the office 
of judge of the district court of the United States 
for the districts of ‘Tennessee ?’’ 

The PRESIDENT pro tempore. 
ond proposition will be read. 

The Secretary. ‘ Is the Court of opinion that 
West H. Humphreys be disqualified to hold or 
—- any office of honor, trust, or profit under 
the 


Now the sec- 


nited States ?”’ 

Mr. TRUMBULL. 
that—— 

The PRESIDENT pro tempore. In the judg- 
ment of the Chair these are distinct and separate 
propositions, and are divisible on the call and as 
the personal right of any member, and the yeas 
and nays will be taken on the first proposition. 

Mr. TRUMBULL. I shall feel constrained to 
appeal from the decision of the Chair. 
that they are not independent propositions, Sup- 

ose we should reject the first one and adopt the 
ast, what is our condiuon? He goes out of office 
when we have rejected it, and say that he shall 
not go out of office. If you put these propositions 
separately, it is competent for the Senate to vote 
against the first proposition, which is that he shall 
not be removed from office; and when we have 
said thet, then we may adopt the second propo- 
sition, which declares that he is forever disquali- 


il am not satisfied with 


| I had the | 
onor to be associated with him, with the honor- | 
able Senator from Kentucky, (Mr. Davis,] and I | 


These do not | 


I think | 











| fied from holding an office. That is inconsistent. 
One involves the other. The Senator from Maine 
| first the last. 

Mr. FESSENDEN. 


I was not addressing the 
Senator. 
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suggests that the last involves the firstand not the || 
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| tion is on the amendment moved by the Senator 
| from Illinois, and that will test the judgment of 
the Senate upon the question. 

| Mr. DOOLITTLE. To that I move as an 
| amendment what is proposed by the honorable 


| Senator from Connecticut, so that both proposi- 


enough to be heard, | beg my friend from Maine | 


| to remember. 


| 
| 
Mr. TRUMBULL. The suggestion was loud 
| thing. 


It seems to me it is just the same 
It is just as bad if the last involves the 


I moved as an amendment to the origina | propo- 
sition what was stated by the Clerk, and I think 
that is the proper way to get at it. The separate 
propostions as they are now offered will neces- 


amendment as [ proposed it. 


friend that, if his amendment should be adopted, 
I presume it would be within the power of any 
Senator to call for a division of the question. 
Mr. TRUMBULL. Notatall—notin my view 
of it. 
Mr.SUMNER. That is, according to your 
argument, it would not be within the power; but 


nature divisible. 


question. If you can call for a division, you can 
| vote separately. I agree to that. That is the very 
point. 


The PRESIDENT pro teripore. The Chair fol- 


called to the notice of the Chair. 

Mr. TRUMBULL. 
that the precedent goes no further than the first 
proposition. 

The PRESIDENT pro tempore. And that is 
evidence that it was treated as a divisible propo- 
sition taken altogether, as the Court adopted but 
one branch of it. 

Mr. TRUMBULL. I have not seen what the 
judgment was that was entered in thatcase. Does 
not the record stop there ? 

The PRESIDENT pro tempore. ‘* On the ques- 
tion, ‘is the Court of opinion that John Pickering 
be removed from the office of judge of the district 
court for the district of New Hampshire?’ the yeas 
were 20, the nays 6’’—precisely in the form which 
has been proposed here. 

Mr. TRUMBULL. There is no judgment be- 
hind that, as I understand. 

Mr. COWAN. Nobody moved any. 

Mr. COLLAMER. Mr. President, I take it 
| the test of the divisibility of a question depends 
upon whether there can be a vote leftafter it is 
divided, let the first be decided as it may. That 
| is the criterion; that, if after you have voted 
** yea”’ or * nay’ upon the first article of division, 
there is still a question to be decided if the decis- 





office, and that he be rendered ineligible, and itis 
divided, and the vote shall be that he be not de- 
prived of his office: is there anything left? There 
would be nothing left to vote on, because the ren- 


quence of the first, and rests in judicial discretion 
whether we putiton ornot. It is not, in my ap- 
prehension, divisible, because a vote in one way 
on the first branch would render it impossible to 
get along with the second. I am, therefore, of 
opinion that,as this matter stands, the honorable 
Senator from Illinois is right in his proposition. 


move from office. If the Court adopt that substi- 
tute, the question will be whether they will vote 
that as being their judgment, that including both 
branches. If they do not mean to extend it to 
both branches, they should reject his substitute 
and pass upon the proposition of the honorable 
Senator from Connecticut. 

The PRESIDENT pro tempore. The Chair is 
disposed to take the sense of the Senate upon the 





upon the question of the amendment moved by 
the Senator from Illinois as upon a more indirect 
uestion of the decision of the Chair; and the 
hair, therefore, will entertain the motion of the 
Senator from Illinois. 
Mr. TRUMBULL. I prefer that, and with- 
draw my appeal. 
The PRESI 


| 


lows the precedent in the only case that has been | 


. . | 
1 will state to the Chair 


ion be either way. Now, in this case, suppose | 
the proposition to be that this man be deprived of | 


dering him ineligible hereafter is only a conse- | 


He offers a substitute for the proposition to re- | 


questions directly, and that may be as well done | 


first, as it would be if the first involved the last. | 


sarily require two votes, and I prefer having it in | 
the shape in which it was first offered with the || 


Mr. SUMNER. Allow me to suggest to my || 





| 





DENT pro tempore. ‘The first ques- | 


re 
| They were not boun 


a in the language offered by the Senator from 
onn 

The PRESIDENT pro tempore. The Chair un- 
derstands that if the amendment offered by the 
Senator from Illinois be adopted, the proposition 
| as amended will embrace both propositions, and 
cover the whole penalty provided for in the Con- 
stitution. 

Mr. BROWNING. I do not attach any im- 
portance to the decision that may be arrived at on 
this question in relation to the case now under 
consideration. I apprehend there is but one mind 
among Senators; we shall all arrive at the same 
| judgment ultimately, whether we take the ques- 
| tions separately or together; but in my judgment 
| itis important how we decide the question now 
submitted. It strikes me as clearly a divisible 
question, one of two branches. We have the au- 
| thority of an adjudicated case of the action of the 








gut ith wer; but || Senate, in which they found a judge guilty upon 
still it does seem to me that it is a question in its || 


impeachment, and entered against him a judgment 


|| of ouster from his office; going no further. I ap- 
Mr. TRUMBULL. That involves the whole | 


etent for them to do that. 
to attach to itthe other con- 
| sequence that may be attached to it under the Con- 
| stitution, of disqualification forever thereafter to 
| hold office. It may frequently occur—it occurred 
in that case, it may occur again—that a majority 
of the Senators would feel it their duty to vote for 
his ouster from office, and would not feel it their 
duty to vote for his disqualification forever there- 
after to hold any other office under the Govern- 
ment, however unimportant. If you are compelled 
to put the question, and the whole question, as 
one question, to put it altogether, men who are 
unwilling to vote to disqualify him forever, dis- 
franchise him forever, will be constrained to vote 
that he be ousted from office, and also to vote for 
another proposition, which in their judgments 
would be unjust. That would follow inevitably; 
and after you had taken the question on them 
jointly, I apprehend you could not return and di- 
vide them, and take the propositions separately, 
so as to say whether he should be ousted from 
office. 

I do not perceive any difficulty in arriving atit. 
It is not two judgments. Ina case where fine and 
| imprisonmentare to be inflicted as the punishment 
for an offense of which the accused has been con- 
victed before a court, the court, I apprehend, may 
to-day determine that it will impose upon him a 
fine asa part of the punishment, and may hold 
under advisement until to-morrow the other ques- 
tion as to whether it will follow it likewise with 
imprisonment, and when it has made up its mind 
on both propositions it enters the one judgment 
including them both, and it does not enter it until 
it has decided finally upon both. 

Again: it is said that one of them is the incident 
and consequence to the other, and if we do not 
adopt the one we cannot adopt the other. That 
not unfrequently occurs. Itis sometimes, by the 
| law of some of the States I know, provided that 
the punishment of an offense shall be imprison- 
ment, a portion of the time of which imprisonment 
may be solitary confinement, but it is not bound 
to be; the judge is not compelled to affix that as 
part of the punishment. It may be imprisonment 
at hard labor, and a part of the time in solitary 
confinement—— 

Mr.WADE. I want to know whether this de- 
bate is in order. If not, I call to order. We shall 
never get through if we do not insist on the rules. 

Mr. BROWNING. I wait and abide the de- 
cision of the Chair and the Senate. 

Mr. WADE. So dol. 

The PRESIDENT pro tempore. If the Chair 
is called upon to decide on the rule, the rule is 
very explicit, leaves no room for doubt that these 
questions are to be decided without debate. That 
is the language of the rule. The Chair has already 
said that this being a novel proceeding, unfamiliar 
to the present members of the Senate, the Chair 
was not disposed strictly to enforce the rule; but 
when the Chair is appealed tu to enforce the rule 
he has no discretion left. 

Mr. DAVIS. Does the rule touch this stage 
of the proceeding? 
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Mr. BROWNING. I cheerfully submit to the 
ruling of the Chair, only expressing a regret that 
the Senator from Ohio had not thought proper at 
an earlier time to put an end to the debate, and not 
cut it off after perhaps he has heard all he wanted 
on one side, and does not wish to hear anything 
on the other. 

Mr. WADE. I have heard just about as much 
on one side as the other, and I thought here was 
a good place to stop. 





Tie PRESIDENT pro tempore. The interroga- | 


tory will be read, and the amendment to it will be 
read. 

Mr. DAVIS. | rise to a question of order, and 
I intend to make the question of order, and I in- 
tend to do itin my own time. I think the very 


point that gentlemen are now debating and that | 
we are about to decide is a matter of very great | 


importance. 
was decided by the men who made the Constitu- 
tion, and who sat in the only case that has ever 
arisen under the Constitution, that this is a divis- 
ible question. They have decided that practically, 
and they have decided it upon sound principle and 
sound sense, and considerations of justice, too. 


We have a precedent.in which it | 


A case might arise in which the Senate would be | 





willing 


Mr. WADE. Idemand to know whether this | 


debate is in order; because if it is, the other de- 
cision is nugatory. 

Mr. DAVIS. I am debating the question of 
order. 


The PRESIDENT pro tempore. The Chair 


has decided the question, and there is no appeal | 


from the decision of the Chair. 

Mr. WADE. There has been no appeal called 
for. The question now is, whether this debate is 
in order? 

The PRESIDENT pro tempore. 
decides debate out of order. 

Mr. DAVIS. 
appeal that I intend to speak. 

Mr. FESSENDEN. 
decided, also, without debate. 
must be so decided; and that rule applies to an 
appeal, or else we are at sea. 

Mr. DAVIS. 
the Senate 


The Chair 





I do appeal, and it is on that | 


I suppose that must be | 
Every question | 


I submit that question, then, to | 


Mr. FESSENDEN. That depends on the Pre- | 
siding Officer, whether he submits it to the Sen- | 


ate. I call for the enforcement of the rule. 
The PRESIDENT pro tempore. 


decides all debate out of order on every collateral 


The Chair | 


question, under the express rules covering cases | 


of this character. 

Mr. DAVIS. lappeal from the decision of the 
Chair. 

The PRESIDENT pro tempore. 
no appeal from it. 

Mr. HALE. 
appealed from; but the appeal is not debatable. 

The PRESIDENT pro tempore. The Chair 
does not entertain the appeal. 


Mr. BROWNING. 


There can be 


cer of a Court. 
* The PRESIDENT pro tempore. The Chair can 
hear no further debate under the rule. The Chair 
was inclined to indulge limited debate upon these 
questions, as eminently proper; but upon the re- 
peated appeals to the 


and appeals to the generosity of Senators to allow 
the Chair the exercise of that degree of judgment. 
The interrogatory, as first proposed, will be read, 
and then the amendment to it. 

The Secretary read, as follows: 

Is the Court of opinion that West H. Humphreys be re- 
moved from the office of judge of the district court of the 
United States for the districts of Tennessee ? 

The PRESIDENT pro tempore. To which the 
Senator from Illinois moves to add the following, 
by way of amendment: 

And that he be disqualified from holding any office of 
honor, trust, or profit under the United States. 

The question is on the amendment, and the 
Secretary will call the yeas and nays. 

Mr. DOOLITTLE. Mr. President 

The PRESIDENT pro tempore. Debate is not 
in order and cannoi be entertained, und the Sec- 
retary will proceed with the call of the roll. 

Mr. DOOLITTLE. | ask for a division of the 
question. 


The PRESIDENT pro tempore. 





It cannot be 


I beg to suggest that it may be | 


I think an appeal cannot | 
be taken from the judgment of the Presiding Offi- | 


hair for a literal enforce- | 
ment of the rule, the Chair has no discretion left, | 





| 











divided. The question is on the amendment || 
m 


oved by the Senator from Illinois. | 
The Secretary proceeded to call the roll. 
Mr. LATHAM, (when Mr. Nesmitrn’s name | 





was called.) I am instructed by the Senator from | 
Oregon to say that he was called home by sick- | 


ness, and if he were here he would vote affirma- | 


tively on these propositions. 


as follows: 


YEAS—Messrs. Chandler, Clark, Collamer, Cowan, Da- 
vis, Fessenden, Foot, Grimes, Hale, Harlan, Henderson, 
Howard, Howe, King, Lane of Indiana, Lane of Kansas, 


} Latham, Morrill, Pomeroy, Sherman, Ten Eyck, Trumbull, 


Wade, Wilkinson, Willey, Wilmot, and Wright—27. 
NAYS—Messrs. Anthony, Browning, Dixon, Doolitue, 
Foster, Harris, Kennedy, Mc Dougall, Sumner, and Wilson 
of Missouri—10. 
So the amendment was agreed to; and the ques- 
tion recurred on the proposition as amended. 
Mr. DAVIS. Lask foradivision of the question. 
The PRESIDENT pro tempore. From the au- 


thority of the Pickering case, the Chairis obliged 


| to say that it is a divisible proposition. Does the | 
Senator from Kentucky demand a separate vote ? 


Mr. DAVIS. Yes, sir. I have no doubt we 


shall have a double judgment, but [ want the votes || 
| to be separate. 


The PRESIDENT pro tempore. The yeas and 
nays will be taken upon the first branch of the 
proposition: ‘* 1s the court of opinion that West 
H. Humphreys be removed from the office of 
judge of the district court of the United States for 
the courts of Tennessee ?”’ 


The question being taken by yeas and nays, | 


resulted—yeas 38, nays 0; as follows: 





YEAS—Messrs. Anthony, Browning, Chandler, Clark, | 


Collamer, Cowan, Davis, Dixon, Doolittle, Fessenden, 


Foot, Foster, Grimes, Hale, Harlan, Harris, Henderson, || 
| Howard, Howe, Kennedy, King, Lane of Indiana, Lane of 


Kansas, Latham, McDougall, Morrill, Pomeroy, Powell, 
Sherman, Sumner, Ten Eyck, Trumbull, Wade, Wilkin- 
son, Willey, Wilmot, Wilson of Missouri, and Wright—3s. 

NAYS—0. 

The PRESIDENT pro tempore. The yeas and 
nays will be called on the second branch: ‘* And 
that he be disqualified from holding any office of 
honor, trust, or profit under the United States.’’ 

The question being taken by yeas and nays, 


| resulted—yeas 36, nays 0; as follows: 


YEAS—Messrs. Anthony, Browning, Chandler, Clark, 
Collamer, Cowan, Davis, Dixon, Doolittle, Fessenden, 
Foot, Foster, Grimes, Harlan, Harris, Henderson, Howard, 
Howe, Kennedy, King, Lane of Indiana, Lane of Kansas, 
Latham, McDougall, Morrill, Pomeroy, Sherman, Sumner, 


} Ten Eyck, Trumbull, Wade, Wilkinson, Willey, Wilmot, 


Wilson of Missouri, and Wright—36. 

NAYS—U. 

The PRESIDENT pro tempore. Upon the sec- 
ond branch of the interrogatory the yeas are 36, 
the nays are none. So this Court, therefore, do 
order and decree, and it is hereby adjudged, that 


West H. Humphreys, judge of the district court | 
of the United States for the eastern, middle, and | 


western districts of Tennessee, be, and he is here- 
by, removed from his said office, and that he be, 
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with a country’s confidence, but now obsoured in 
the pestilent darkness of sedition, treachery, and 
blood. Guide them to the close of all their labors, 


_ and crown their work with the assenting voice of 


the whole nation; but more than all, with Thy 
divine and lasting approbation. Amen. 
The Journal of yesterday was read and approved. 
VOTE RECORDED. 


In pursuance of leave granted yesterday, Mr. 
Ancona recorded his vote in the negative on the 


| question of the passage of the bill (H. R. No. 187) 





| to authorize the further issue of United States legal 


tender notes. 
SUTCLIFFE AND CASR. 
The SPEAKER laid before the House a report 


from the Secretary of the Treasury on House bill 
No. 330, for the relief of Sutcliffe & Case; which 


|| was referred to the Committee of Claims, and 


ordered to be printed. 
REBELLION LOSSES, 


The SPEAKER stated the business in order to 
be the consideration of House bill No. 401, rela- 
ting to claims for the loss and destruction of prop- 


| erty belonging to loyal citizens, and damages there- 


to, by the troops of the United States during the 
nasa rebellion, on which the gentleman from 
Lissouri [Mr. Noexx] was entitled to the floor: 


PUBLIC DOCUMENTS. 


Mr. THOMAS, of Maryland, by unanimous 
consent, introduced the following resolution; which 
was read, considered, and agreed to: 


Resolved, That the Committee on Public Printing be in- 
structed to inquire into the expediency of placing under 


| the direction of the Secretary of the Interior two copies of 


the Journals of Congress at cach and every session, two 
copies of all laws of Congress, two copies of the annual 
messages of the President, with accompanying documents, 
and two copies of all public documents or books which may 
be printed and bound by order of either House of Congress, 
to be distributed by order of the Secretary to the clerks ot 
the several county courts of the several States and 'Terri- 
tories, and to constitute libraries for the use of the public. 


RIFLED CANNON, 


Mr. FOUKE, by unanimous consent, offered 
the following resolution; which was read, consid- 
ered, and agreed to: 

Resolved, That the Secretary of the Navy be, and ia 


hereby, directed to iuform this House what number of rifled 
cannon are at present in use in the Navy, what their calt 


| bers, by whom made and designed, and what means have 
| been taken to improve that branch of the service; what 
| rifle zuns have been made or projected at the Government 
| works; and what amounts, if any, have been paid for ex- 


periments. 
SANITARY COMMISSION. 


Mr. RICE, of Maine, by unanimous consent, 
offered the following resolution; which was read, 


| considered, and agreed to: 


and is, disqualified to hold and enjoy any office of || 


honor, trust, or profit under the United States. 

The trial of this case being concluded, the Sen- 
ate will resolve itself into legislative session. 

Mr. FOSTER. 
without day. 

The PRESIDENT pro tempore. The Court 
stands adjourned without day. ‘The members of 
the Senate will resume their seats. 

Mr. TRUMBULL. I move that the Senate 
adjourn. 

The motion was agreed to; and the Senate 
adjourned. 


o°USE OF REPRESENTATIVES. 
Tuurspay, June 26, 1862. 


The House met at twelve o’clock,m. Rev. By- |! 


I move that the Court adjourn | 


ron Sunpervanp, D. D., Chaplain of the Senate, | 


offered up the following prayer: 

O God, the only Jehovah! who among sinful 
and mortal men shall not fear before Thee? for 
clouds and darkness are round about Thee, yet 
justice and judgment are the habitation of Thy 
throne. Inthe human soul hast Thou set Thy 


Whereas the United States sanitary commission, by the 
disinterested benevolence of its friends and patrons, its per 


| fect organization, and the active efforts of its officers, sur- 


geons, and nurses, has contributed largely to the weifare 
of the Army, and the relief and comfort of our sick and 
wounded soldiers ; and whereas it is understood that said 


| sanitary commission is in need of additional funds to per- 


fect and accomplish its purposes: ‘I'herefore, 

Resolved, That the Committee on Military Affairs be, and 
hereby is, instructed to inquire into the financial condition 
and wants of said association, and to consider the propriety 
and necessity of an appropriation of money for the purposes 
thereof; and to report by bill or otherwise. 


LIGHT-HOUSE AT EDIZ HOOK. 
Mr. WALLACE, of Washington, by unani- 


mous consent, offered the following resolution; 
which was read, considered, and agreed to: 


Resolved, That the Committee of Ways and Means be 
instructed to inquire into the expediency of making an ap- 
propriation to build alight-house at Ediz Hook, and report 
by bill or otherwise. 


PRINTING PACIFIC RAILROAD BILL. 
Mr. CLARK, from the Committee on Printing, 


| reported the following resolution: 


Resolved, That five thousand extra copies of the Pacific 


|| railroad act, as it passed both Houses, be printed in parm- 


law, and in the issues of time wilt Thou make in- | 


quisition. Help Thy servants now, in this most 
solemn hour, who are to stand as ministers of 
Thyself and of all this people, as may best com- 
port with this high day of trial. Be Thy presence 
all their strength and all their sanction as they pros- 
ecute the impeachment on a head once honored 


| 
| 


| 


phiet form for the use of the members of the House. 


Mr. WASHBURNE. bsuggest that that isa 
larger number than we need. think that one 
thousand or fifteen hundred copies would be all- 
sufficient. 

Mr. CLARK. The argument used was thata 
large number would be required. 

Mr. WASHBURNE, I know that I shall! not 
want more than eight or ten copies, so far as I 
am concerned. I move to amend by reducing the 
number to two thousand five hundred. 
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The SPR AKE R. Doe s the ge wile man font 
New York yie ld for that purpose ? 

Mr. CLARK. Yes, if I have the right, as re- | 
orting from a committee. 
The SPEAKER. The gentleman may yield 
the floor to the gentleman from Illinois, 


Mr. C LARK. I do so. 
Mr. WASHBURNE. Then I offer that amend- 
ment. | 


The amendment was agreed to, 
The resolution, as amended, was adopted. 


MESSAGE FROM THE SENATE. | 


A message from the Senate, by Mr. Forney, 
its Secretary, announced that the Senate insisted 
upon their disagreement to the third and fourth 
amendments of the House to the bill of the Senate 

(No. 171) to reorganize the Navy Department of 
ih United States, and also upon their amendment 
to the fovrteenth amendment of the House to the | 
said bill, agreed to the asked by the 
House on the disagreeing votes of the two I [ouses 
thereon,and hadappointed Messrs. HaLe,Grim_Es, 
and LatruamM, the committee of conference on their 

part, 

The message also returned to the House, agree- 
ably the bill of House (No. 
280) to establish ond equalize vrades of line 


conference 


the 
the 


to Its reque st, 


officers of the United States Navy. 
The message also notified the House that the 
Senate are now in their Chamber, and are ready 


to proceed on the trial of the impeachment of 
West H. Humphreys, judge of the district court 
of the United States for the several districts of 
Tennessee, and that seats are provided for the | 
accommodation of the members of the House of | 


Representatives. 
RECORDING VOTES. 

Mr. McPHERSON. 1 was absent from the | 
House, through sickness, the other day when the 


Treasury note bill and the tax bill were passed. 
I should like to have the consent of the House to | 


have my name recorded on these bills. 
There was no objection. 
Mr.McPHERSON., | vote ‘‘ay’’ on the pas- | 


sage of both bills. 


ADDITIONAL MEDICAL OFFICERS. 


Mr. OLIN. The Senate has sent to this House 
a bill (S. No. 370) to provide for additional med- | 
ical officers for the volunteer service. ] desire to 
ask the consent of the House to have that bill put | 
upon its passage, in order that it may be sent to | 
the President before the bill now before him in 
reference to the same subject is signed, because 
that bill would put out of office every brigade sur- 
geon in the Army, and would require formalities 
to be observed for a reappointment to office. 

Mr. HOLMAN. [thought the 
to dispense with brigade surgeons altogether. 

Mr. OLIN. It was the intention so to provide 
that brigade surgeons might be transferred to any 
post or position in the Army wherever their ser- 

vices might be required, As the matter now stands, 
however, brigade surgeons are dispensed w ith, 
and they cannot be assigned to other positions 
without reap pointment. 

Mr. NOELL. Does this discussion come out | 
of my time? 

Mr. OLIN. Of course it does not. 

The SPEAKER. It certainly does come out of 
the time of the gentleman from Missouri, he hav- 
ing yielded to the gentleman from New York, and 
unanimous consent not having been given to con- 
sider the bill indicated, 


TRIAL OF JUDGE HUMPHREYS. 


Mr. BINGHAM. 1 object to taking up the 
bill referred to by the gentleman from New York 
for this reason: the Senate have just sent to the 
House a message, in writing, informing us that | 
that body has organized itself into a High Court of 
Impeachment for the purpose of trying the arti- | 
clesofimpeachment against West H. Humphreys 
by this House. ‘The business of the Senate is now 
nded, and that body is watting for the ap- | 
of the House. ‘I hope that no time will 
unnecessarily be consumed by the House in com- | 
plying with the Senate’s request, [therefore move 
that the Llouse resolve itself into a Committee of 
the Whole House for the purpose of proceeding | 
to the Senaie. 

The motion was agreed to. 

The House thereupon resolved itself into a ll 








Susypre 
pearance 


|| Wheeler, 


| S. White, 


inteation was || 


|| jected. 


Committee of aa Whole inet aiid peoenedia 
to the Senate Chamber to attend the trial by the 
Senate of the impeachment of West H. Hum- 


THE CONGRESSIONAL GLOBE. 


| a friend of it. 


phreys; and, after some time spent therein, the | 


committee returned into the Chamber of the 
House, and the Speaker having resumed the chair, 
Mr. Wasuesurne reported that the committee had, 
according to order, attended the trial by the Sen- 
ate of the said impeachment, that progress had 
been made therein, and that the Court of Impeach- 
ment hed adjourned to meet again at four o’clock 
this day. 
CHARGE OF BRIBERY. 

Mr. WALTON. [rise to a question affecting 
the privileges of this House. I send to the Clerk’s 
desk a copy of the New York Tribune of June 
21, and ask him to read the paragraph I have 
marked. 

Mr. OLIN. I believe the contributions in the 
New York Tribune are not questions of privilege. 

The SPEAKER. Not unless the gentleman 
makes what he proposes to read the basis of priv- 
ileged action upon the part of the House. 

Mr. WALTON. As the article contains the 
charge of bribery, | propose to make it the basis 
of an inquiry by the House. I ask the Clerk to 
read the article. 

The Clerk read, as follows: 


‘Tue NaTIONAL INTELLIGENCER’s Boox Jos.—Mr. E. 


P. Watton having reported in the 
from the Printing Committee, a resolution in favog of pay 
ing $35,000 to Messrs. Gales & Seaton for certain books, 
Mr. Roscoe ConkLine moved to lay the resolution on the 
table ; which was lost by the following vote : 

‘ Yeas—Messrs. Aldrich, Arnoid, Babbitt, Baker, Baxter, 
Beaman, Bingham, Blake, Buffinton, Burnham, Chamber- 
lin, Clark, Cobb, Colfax, Frederick 
Conkling, Cutler, Davis, Dawe 
ton, Fessenden, Franchot, 
ger, Gurley, Haight, Hanchett, Uickman, Hutchins, Julian, 
Kelley, Francis W. Kellogg, Lansing, Loomis, 
Low, McKnight. Mitchell, Justin 8. Morrill, Nixon, Odell, 
Olin, Pike, Porter, Potter, John H. Rice, Robinson, Edward 
H. Rollins, Sargent, Sedgwick, Shanks, Sherman, § 
ing, William G. Steele, Stratton, Trimbic, ‘Trowbridge, 
Van Horn, Van Valkenburgh, Verree, Wall, Washburne, 
Wilson, Windom, and Worcester—70. 

* Nays—Messrs. Alley, Baily, Biddle, Jacob B. Blair, 
George Hi. Browne, William G. Brown, 
Clements, Corning, Cravens, Crisfield, 
ano, Diven, Dunlap, Eliot, Ely, 
Hall, Harding, Harrison, Hooper, 
linm Kellogg. Killinger, Knapp, 
McPherson, Mallory, May. Maynard, Meuzies, 
Morris, Nobte, Noell, Norton, Nugen, 
John S. Phelps, Pomeroy, Price, Alex 
ardson, Riddle, James 38. Rollins, Segar, Shellabarge S 
Shiel, Smith, John B. Steele, Stevens, Benjamin F. 
Thomas, Francis ‘Thomas, Vallandigham, Voorhees, Wads- 
worth, Wallace, Walton, Ward, Webster, Whaley, Albert 
Chilton A. White, 


s, Edgerton, Edwards, 


Crittenden, Del- 
English, Fisher, Grider, 
Horton, Johnson, Wil- 
Law, 
Moorhead, 
Pendleton, Perry, 
ander H. Rice, Rich- 


rufl—74. 

* The question was then taken on agreeing to the reso- 
jution, and negatived, as follows: 

*“ Yeas—Messrs. Alley, Baily, 
George li. Browne, William G. Brown, Casey, Clements, 
Corning, Cravens, Crisfield, Crittenden, Del: nn, Diven, 
Dunlap, Eliot, Ely, English, Fisher, PFouke, Grider, Hale, 
Hall, Harding, Harrison, Hooper, Horton, Johnson, Law, 
Le ary, Lehman, McPherson, Mallory, May, Maynard, Men 

zies, Moorhead, 
dieton, Perry, John 8. Phelps, Pomeroy, Price, Alexan- 
der H. Rice, Richardson, Riddle, James 8. Rollius, Segar, 
Shellabarger, Shiel, John B. Steele, Stevens, Benjamin F. 
Thomas, Francis Thomas, Vallandigham, Voorhees, Wads- 
worth, Wallace, Walton, Ward, Webster, Whaley, Albert 
S. White, Chilton A. White, Wickliffe, and Wood--70. 

** Nays—Messrs. Aldrich, Arnold, Ashley, Babbitt, Ba- 
ker, Beaman, Blake, Buffinton, Burnham, Campbell,Cham- 
berlin, Clark, Cobb, Colfax, Frederick A. Conkling, Roscoe 


siddle, Jacob B. Blair, 


Conkling, Cuudler, Davis, Dawes, Edgerton, Edwards, Fen- | 


ton, Fessenden, Franchot, Frank, Gooch, Goodwin, Gran- 
ger, Gurley, Haight, Hanchett, Hickman, Holman, Hutch- 
ins, Julian, Kelley, Francis W. Kellogg, Lansing, Loomis, 
Lovejoy, Low, Mitchell, Justin 8. Morrill, Nixon, Odell, 
Olin, Pike, Porter, Potter, John H. Rice, Robinson, Ed- 
ward HU. Rollins, Sargent, Sedgwick, Shanks, Sherman, 
Spaulding, William G. Steele, Stratton, Trimble, 'Trow- 
bridge, Van Horn, 
burne, Wheeler, Wilson, Windom, and Worcester—70. 
Speaker, 1—7). 

*No member of the House had the hardihood to move a 
recousideration of the vote by which the resolution was re- 
We have reason to believe, however, that a care- 
ful search for a pliable man was instituted, and that some 


persons were approached ostensibly on behaifof the friends | 
itis | 


of the resolution with offers of a pecuniary nature. 
too late now to enter a motion for reconsideration.”’ 


Mr. WALTON. Mr. Speaker, the reporter of i 


the Tribune, who hasa sent in the gallery of this | 


House by the-courtesy of the House, has seen fit 
to characterize a resolution which has been intro- 
duced three several times into the House, enter- 


tained by the House, and which has received the | 


votes of atleast one half the members of the House, 
asa job. He then proceeds to name me as the re- 
| porter of the resolution, and thus identifies me as 


House on Thursday, | 


A. Conkling, Roscoe | 
Fen- | 
Frank, Gooch, Goodwin, Gran- | 


Lovejoy, | 


Leary, Lehman, || 


Wickliffe, Wood, and Wood- | 


Morris, Noble, Noell, Norton, Nugen, Pen- 


pau'd- | 





June 1e 26, 


He then gives the names of mem- 
bers who voted uponit, and among them the names 
of seventy members of this House who voted for 
it, thus identifying them as the friends of the 
measure. He then charges that he has reason to 


| believe that the friends of this measure have re- 


sorted to bribery to carry it through the House. 
Now, sir, by the rules, bribery is a breach of the 
privilege s of the House, and by the act of 1853 it 
isa crime punishable with severe penalties. ] think 
it is due to the members of the House who voted 
upon that resolution, I think it is due to me, that 
when a charge of this kind is made, and made by 
one who is in the enjoyment of the courtesy of 
the House, an investigation should take place, and 
the truth or falsehood of the charge ascertained. 


| I therefore ask for the adoption of the following 
| resolution: 


Whereas the publishers of the New York Tribune, on the 


| authority of one of their correspondents, lave declared and 
| published that * offers of a pecuniary nature” 


have been 
made, apparently for the purpose of obtaining action of this 
House improperly, corruptly, and criminally; which ch arge, 
if true, involves a breach of the privileges of the House, 
and, if false in respect to any members of this House or 
others who are implicated, is a breach of the privileges ac- 
corded to reporters by the courtesy of the House: ‘There- 
fore, 

Resolved, That the Conmittee on the Judiciary be in- 
structed forthwith to inquire by whom and by what author- 
ity such charge, and any other contained in the article re- 
ferred to, has been made, and to make thorough investiga 
tion as to their truth or falsity, and report all the evidence 
to the House, with their opinion thereon, and such resolu- 
tious as to them shall seem meet; and thatsaid committee 
have power to send for persons and papers, and to report at 


| any time. 


I have put in the Committee on the Judiciary 
because I want a committee of sharp lawyers. 

Now, sir, l ask the House to adopt that reso- 
lution. Ifany man in this House or out of it has 
been guilty of offering or accepting a bribe to pro- 


| cure the passage of a measure through this House, 


or has been guilty of a breach of the privileges of 
the House, | desire to see due punishment meted 


| out to him. 


Mr. Speaker, if no gentleman desires to make 
this resolution stronger, I will move the previous 


Calvert, Cascy, || ~~ stion on its adoption. 


Mr. F. A. CONKLING,. 
to yield to me for a moment. 
Mr. WALTON. I do not think discussion 
upon the resolution is desirable. I demand the 
previous question. 
Mr. EDGERTON moved to lay the resolution 
on the table. 


Mr. HUTCHINS called for tellers on the 


l ask the gentleman 


| motion. 





Tellers were not ordered. 

The motion was disagreed to—ayes twenty- 
five, noes not counted. 

The previous question was seconded, and the 
main question ordered to be put. 

Mr. WICKLIFFE demanded the yeas and 
nays upon the adoption of the resolution. 

The yeas and nays were ordered. 

The question was taken; and it was decided in 
the affirmative—yeas 102, nays 8; as follows: 

YEAS—Messrs. Aldrich, William py William J. 
Allen, Alley, Ancona, Arnold, Babbitt, Baily, Baker, Bid- 
die, Jacob B. Blair, Samuel 8S. Blair, Buffinton, Calvert, 
Campbell, Chamberlin, Clements, Cobb, Colfax, Roscoe 
Conkling, Corning, Covode, Crisfield, Cutler, Davis, 
Dawes, Delano, Diven, Duell, Dunlap, Dunn, Edgerton, 
Edwards, Eliot, English, Fenton, Fessenden, Fisher, 
Goodwin, Grider, Hale, Hall, Holman, Hutchins, Johnson, 


| Julian, Francis W. Kellogg, William Kellogg, Kerrigan, 


Knapp, Law, Lazear, Leary, Low, McKnight, McPherson, 
Mallory, May, Maynard, Menzies, Mitchell, Justin 8. Mor- 


| rill, Nixon, Norton, Nugen, Odell, Olin, Perry, Timothy G. 


Van Valkenburgh, Verree, Wall, Wash- || 


| Phelps, Pomeroy, Porter, Potter, Alexander IH. Rice, Jobn 
| H. Rice, Edward UH. Rollins, James 8. Rollins, Segar, Shef- 


field, Sherman, Sbiel, Smith, Stiles, Stratton, Benjamin 
F. Thomas, Van Horn, Van Valkenburgh, Verree, Vibbard, 
Wadsworth, Wall, Wallace, Walton, Webster, Whaley 
Chilton A. White, Wickliffe, Wilson, Wood, Woodruff, 
Worcester, and Wright—162. 

NAYS—Messts. Frederick A. Conkling, Ely, Franchot, 
Frank, Lansing, Lovejoy, Trimble, and Washburne—8. 


So the resolution was adopted. 
ADDITIONAL MEDICAL OFFICERS. 


Mr. OLIN. 1 ask the consent of the House 
to take up and put on its passage Senate bill No. 
370, to provide additional medical officers for the 


volunteér service, 


i | 


| 


| 


| 
i} 


' 
1} 


Mr. HOLMAN. Let the bill be read for in- 
formation. 

The bill was read. 

Mr. HOLMAN. 


Is it the intention to put that 
bill on its p 


yassage at this time? 


Mr. OLIN. Certainly, that is the object; and 
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if the gentleman will listen to me for one moment | 
he will see the propriety of it. 

Mr. HOLMAN. I will suggest that it was the 
very extraordinary haste with which the other bill 
was put through that renders this bill necessary. | 

Mr. OLIN. I know it is. That renders it | 
necessary that this bill should be passed. 

Mr. HOLMAN. Is the gentleman certain that | 
this bill is so carefully prepared that further legis- | 
Jation will not be required to correct it again ? 

Mr. OLIN. It is the request of the War De- 

artment that this bill should be passed, to rem- | 
edy the defect of the other. The in is in accord- 
ance with the recommendation of the Department. 

Mr. POTTER. I suggest to the gentleman 
from Indiana that, if he will hear the explanation 
of the gentleman from New York, I presume he 
will nut object to the bill. 

Mr. HOLMAN. I do not object to it. 

Mr. OLIN. The bill which was passed the 
other day inadvertently put out of office every 
brigade surgeon now in the employment of the 
Government. The bill was not designed to ac- 
complish that object, but to authorize the transfer 
of such brigade surgeons to wherever the condi- | 
tion of the Army requires their service. 

Mr. WICKLIFFE. Is that the bill we passed | 
the other day? ‘ 

Mr. OLIN. Itis. 

Mr. WICKLIFFE. I take it, the gentleman 
from New York voted for that bill. 

Mr. OLIN. No. I did not vote for it. Iwas 
not in the House. I say the design of the bill was 
not to turn out of office every brigade surgeon in 
the Army, but simply to transfer the control and 
assignment of such brigade surgeons to the Sur- 
geon General of the Army. 

For instance, if there were surgeons attending 
to their duties upon a brigade not in battle, not in 
active service of war, and there should occur, what 
sometimes happens, a battle elsewhere, it might 
be desirable to have power to assign such brigade 
surgeons to another point in order to discharge 
their duties there. Thatcan be accomplished sim- | 
ply by authorizing the Surgeon General to control | 
the brigade surgeons, and to send them wherever 
the exigencies of the service at the moment may 
require. Thus you would be able to get along 
with a much less number than the exigencies of the | 
service would otherwise require. Now, I hope, 
without further delay, the House will pass this bill. 

No objection being made, the bill was taken up 
and ordered to a third reading. 

The bill was accordingly read the third time, | 
and passed. 

Mr. OLIN moved to reconsider the vote by 
which the bill was passed; and also moved to lay | 
the motion to reconsider on the table. 

The latter motion was agreed to. 


REBELLION LOSSES. .- 


The regular order of business being called for, 

The SPEAKER announced the regular order 
of business to be the consideration of the bill (H. 
R. No. 401) relating to claims for the loss and de- 
struction of property belonging to loyal citizens, 
and damages done thereto by the troops of the 
United States during the present rebellion; upon 
which the gentleman from Missouri [Mr. Noett]} 
was entitled to the floor. 

Mr. WICKLIFFE. I do not see the gentleman 
from Missouri in his place. I do not think it is 
right for me or for any other member, at this time 
of the day, to take up the time of the House in the 
discussion of this bill, which is a very important 
one. If I can have an understanding that the bill 
will come up to-morrow as unfinished business, I 

refer taking that time to say what I have to say. 
he object of the bill is to appoint a commission 
to take evidence in reference to the damage done 


to the property of loyal citizens during the present 
rebellion. 


TheSPEAKER. The Chair would state to the 
gentleman from Kentucky, that this bill is the 
morning hour business from day to day until dis- 





posed of. Whenever the call of committees is in || 


order, this is the first business. | 
Mr. WICKLIFFE. I move that the consider- | 
ation of the bill be postponed until to-morrow. | 
Mr. FENTON. If there be no objection, it will | 
go over until to-morrow morning as a matter of | 
course, and without any motion to postpone. | 
The SPEAKER. If there be no objection, the | 
bill will go over till to-morrow. | 


th 
j 


i} 
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NAVAL BUSINESS. 
Mr. SEDGWICK. This day was assigned by 
the House for the consideration of business re- 
sorted from the Committee on Naval Affairs. As, 
10wever, the day has been consumed by the trial 
of the impeachment case before the Senate, I ask 
the House to assign another early day for the 
consideration of that business. 1 would suggest 
Tuesday next, after the morning hour. 
No objection being made, it was ordered ac- 
cordingly. 
REBELLION LOSSES——AGAIN. 
Mr. ROSCOE CONKLING. 
what became of bill No. 401? 
The SPEAKER. It goes overex until to-morrow. 
Mr. ROSCOE CONKLING. Idid not so un- 
derstand it. 1 inquired once before, and 1 will | 


I would inquire 


inquire again, who has the floor on that bill? | 


The SPEAKER. The gentleman from Ken- 
tucky [Mr. Wickuirre] will be entitled to the 
floor. 

Mr. ROSCOE CONKLING. L[understand, if 
no objection is made, it goes over until to-mor- | 
row; otherwise, to-morrow being private bill day, | 
it goes beyond to-morrow, 

The SPEAKER. Its consideration can be post- 
poned by a vote of the House to-morrow. 

Mr. ROSCOE CONKLING.,. Isitin order to- | 
morrow, unless unanimous consent is given now? 

TheSPEAKER. The Chair once stated to the 
House that if there were no objection the bill | 
would go over until to-morrow morning after the 
reading of the Journal. The Chair heard no ob- 
jeetion. 

Mr. ROSCOE CONKLING. When my col- 
league [Mr. Sepewick] got up to make a sugges- 
tion, I did not suppose this matter was disposed of. 
I think this bill ought to be acted upon at an carly 
day. Ido not want to delay it at all, and that is 
the desire of my colleague [Mr. Fenton] who has 
itin charge. 1 desire to be heard on it. Five 
speeches have been made in its favor and one 
againstit. Thegentleman from Kentucky, [Mr. 
WickuiFFE,] I suppose, desires to be heard against 
the bill; and | suggest that instead of having it 
come up during the morning hour each morning, 
which subjects members speaking to being broken 
in upon, it had better be postponed to some day 
certain when itcan be debated and a vote had upon 
it. [make that suggestion as much for the interest 
of the gentleman having charge of the bill, as for 
any other purpose. 

Mr. FENTON. Say Monday. 

The SPEAKER. The Chair thinks the bill 
went over until to-morrow by unanimous consent; 
and the Chair thinks it too late now to raise the 
question. 

Mr. MORRILL, of Vermont. I desire to in- 
quire whether the tariff bill was not made the spe- 
cial order from day to day until disposed of? 

The SPEAKER. In Committee of the Whole 
on the state of the Union; but unless the House 
go into committee, it would not come up. 


PENSIONS. 

Mr. HOLMAN. On the 16th of this month 
the House adopted a resolution directing the Sec- 
retary of the Interior to furnish certain informa- 
tion to the House at the next session in reference 
to the pension laws. I understand from the Com- 
missioner of Pensions that that information cannot 





be furnished without an extraordinary amount of | 


labor. | ask, by unanimous consent, that a reso- 
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who have since been discharged, or may hereafter be dis 
charged, from such service before they shall have served 
two years, by reason of physical disability incurred while 
in the service, should be entitled to the same bounty of $100 
as provided in satd act in behalf of those who may serve 
for two years, or may die in the service; Therefore, 

Resolved, That the Committee on Military Affairs be, and 
they are hereby, requested to examine into the propriety of 
granting them such bounty, and that they report by bill or 
otherwise, as justice shall demand. 


| MESSAGE FROM THE SENATE. 


| A message from the Senate, by Mr. Forney, 
| their Secretary, announced to the House that the 
| Senate had passed the following joint resolution 
| and bills; in which the concurrence of the House 
was requested, namely: 

| An act to carry into effect the treaty between 
the United States and her Britannic Majesty for the 
suppression of the African slave trade; 

An act to increase the compensation of the sur- 
| veyors of customs at Albany and Troy, in the 
State of New York, and for other purposes; 

An act to grant the proceeds of the sales of cer- 
tain public lands to aid in the construction of a 
Northern Pacifie railroad; 

An act for the relief of Jane B. Evans; and 

A joint resolution to change the name of the 
| schooner Sally McGee to that of Ocean Eagle. 
| TAX ON BANK CIRCULATION. 
| Mr. LOVEJOY asked leave to introduce the 

following resolution: 


Resolved, That the Committee of Ways and Means be in 
structed to inquire into the expediency of imposing a tax 
| on the bank circulation of the country, and report by bill 
| or otherwise. 


Mr. STRATTON objected. 
CUANGKE OF NAMES OF VESSELS. 
Mr. EDWARDS, by unanimous consent, in- 


| 





|| troduced the following resolution; which was read, 


considered, and agreed to: 

Resolved, ‘Thatthe Committee on Commerce be requested 
to inquire into the expediency of vesting in the Secretary 
of the Navy authority to change the names of vessels on 


| 


|| application of the owners thereof, and report by bill or 


| otherwise. 
SENATE BILLS REFERRED. 
On motion of Mr. ALDRICH, the House pro- 


| ceeded to the business on the Speaker’s table; 

| when the following Senate joint resolution and 

| bills were taken up, read a first and second time, 

and referred as imedianted below: 

A bill (No. 346) for the reliefof Jane B. Evans 

| —referred to the Committee on Patents. 

A bill (No. 360) to grant the proceeds of the 

| sale of certain public lands to aid in the construc- 

| tion of the Northern Pacific railroad—vreferred to 

| the select committee on the Pacific railroad. 

| Joint resolution (No. 94) to change the name 
of the schooner Sally McGee to that of Ocean 

Eagle—referred to the Committee on Commerce. 

A bill (No. 275) to increase the compensation 
of the surveyors of customs at Albany and Troy, 
in the State of New York, and for other purposes 
—referred to the Committee on Commerce. 

A bill (No. 352) to carry into-effect the treaty 
| between the United States and her Britannic 
Majesty for the suppression of the African slave 
tralia rouiusad to the Committee or Foreign Af- 
| fairs. 


| 
| 
| 
j 
| 
| 
| 


COMPETENCY OF WITNESSES. 
Mr. THOMAS, of Massachusetts. I ask the 


| unanimous consent of the House to report back 
from the Committee on the Judiciary bill of the 





lution, which I send to the Clerk’s desk, may be 
adopted in licu of that resolution. 

The Clerk read the resolution, as follows: 

Resolved, That the Secretary of the Interior be directed 
to furnish to the House, at as early a day as may be prac- 
ticable during the next session of Congress, a tabular state- 
ment of the number of persons gn the pension roll of the 
United States, at the various rates of pension ; the service 
rendered by such pensioners ; whether in the regular Army, 
militia, volunteer service,or Navy; and the number of ap- 
plications for pensions pending and undecided at the time 


| of making such report. 


No objection being made, the resolution was 
agreed to, and substituted for the previous reso- 
lution. 

BOUNTY TO SOLDIERS. 


Mr. NOBLE, by unanimous consent, intro- 


’ . - . ' 
duced the following resolution; which was read, || 


considered, and agreed to: 

Whereas it is just and proper that all those soldiers of the 
United States Army who have volunteered io serve for three 
years or during the war, under the act of July, 186!, and 


Il ce 


House No. 340, in relation to the competency of 
| witnesses in trials of equity and admiralty. 


Mr. LOVEJOY. I object. 
POST ROUTE BILL. 


Mr. COLFAX. Lask the unanimous consent 
of the House to report from the Committee on 
the Post Office and Post Roads a bill to establish 
| additional post routes. I will state that the Post 
| Office Department are preparing the advertise- 

ments for the new routes authorized by the bill of 
| Jast month. This bill establishes a few routes 

which were not included in that bill, but which 

| have come in since. I gave notice to the House 

| at that time that we should report supplemental 

| routes. If this bill is passed, these routes can be 

advertised so as to go into operation the ensuing 

} year. If itis not passed, they wil! go over for 
another year. 

| There being no objection, the report was re 

ived, and the bill was read a first and second time. 
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House desire to put in additional post routes, and || documents, have instructed me to report the same 


I therefore move to recommit the bill, and ask that || 


the motion may go over till to-morrow, 
There was no objection. 
Mr. HOLMAN. I move that the House do 


now adjourn. 


Mr. BINGHAM. I hope that motion will not 
revail. The Senate will soon send a message 


informing the House that they are ready to pro- 
nounce judgment in the matter of the impeach- 
ment, and it will be necessary for the House to go 
over to hear that judgment pronounced. They 
are now deliberating with closed doors on forming 
their judgment. 


Mr. HOLMAN. I withdraw my motion. 
Mr. ELY, b 


JACOB GATES. 

unanimous consent, from the 
Committee on fnvalid Pensions, reported back 
bill of the House No. 39, granting an invalid pen- 
sion to Jacob Gates, and moved that it be referred 
to a Committee of the Whole House, and, with 
the accompanying report, be printed, 

Mr. BLAIR, of Pennsylvania. I ask that that 
bill be put upon its passage. I am sure that if gen- 
tlemen will hear the report they will not object. 

The bill and report were read. 


Mr. PHELPS, of Missouri. I object to the 





consideration of the bill at this time. Under the | 


rules, it must have its first consideration ina Com- 
mittee of the Whole House on the Private Cal- 
endar. 


The bill was then referred toa Committee of the | 


Whole House on the Private Calendar, and, with 
the accompanying report, ordered to be printed. 


TRIAL OF JUDGE HUMPHREYS——AGAIN. 


A message was received from the Senate, by 
Mr. Forney, its Secretary, as follows: 

Mr. Speaker: [am directed by the Senate to notify the 
House that the High Court of Impeachment is now ready 
to pronounce judgment against West H. Humphreys, and 
requesting the attendance of the House of Representatives, 


Mr. BINGHAM moved that the House resolve 


itself into a Committee of the Whole House for | 


the purpose of proceeding to the Senate to attend 
the further prosecution of the trial of West H. 
Humphreys. 

The motion was agreed to. 

‘The House thereupon resolved itself intoa Com- 
mittee of the Whole House, and proceeded to the 
Senate Chamber to attend the further prosecution 
of the trial by the Senate of the impeachment 
against West H. Humphreys; and after some 
time spent therein, the committee returned into the 
Chamber of the House; and the Speaker having 


resumed the chair, Mr. Wasmsurne reported that | 


the committee had, according to order, attended 
the trial by the Senate of the impeachment against 
West H. Humphlireys, judge of the district court 
of the United States for the several districts of 
Tennessee, and that the said Judge West H. 


Humphreys had been found guilty by the Senate | 


of the matters whereof he stood charged by the 
House of Representatives, as contained in its ar- 
ticles of impeachment exhibited against him. 

And then, on motion of Mr. BUFFINTON, the 
House (at ten minutes past five o’clock, p. m.) 
adjourned. ‘ 

IN SENATE. 
Fripay, June 27, 1862. 

Prayer by the Chaplain, Rev. Dr. SonpERLanp. 
The Journal of yesterday was read and approved. 
OATIL OF OFFICE. 

The PRESIDENT pro tempore appointed 
Messrs. Taumaunt, Davis, and’ Kine the com- 
mittee of conference on the part of the Senate on 
the disagreeing votes of the two Houses upon the 
bill (S. No. 371) to prescribe an oath of office, and 
for other purposes. 

PETITION. 

Mr. HOWE presented a petition of citizens of 
Wisconsin, praying for the adoption of measures 
for the enlargement of the locks of the Erie and 
Oswego canals toa size sufficient to admit the pas- 
sage of vessels adequate to the defense of the 
northwestern lakes; which was referred to the 
Committee on Military Affairs and the Militia. 


PRINTING OF DOCUMENTS. 


Mr. ANTHONY. The Committee on Print- 
ing, to whom was referred the bill (S. No. 336) 








| 


without amendment, and recommend its passage. 
It is but four or five lines, and will create no oppo- 
sition. I ask that it be considered at once. 
There being no objection, the bill was consid- 
| ered as in Committee of the Whole. It proposes 
to directthe Superintendent of the Public Printing, 
under the advice of the Committee on Printing 
of the two Houses of Congress, to print such an 


extra number of documents ordered to be printed | 


for either House or the Departments, as may from 
time to time be deemed cickanne and to sell the 
same at cost to any person wishing to purchase 
| them. 

The bill was reported to the Senate without 
amendment. 

Mr. GRIMES. 
| lie over. 
| to the Committee on Public Printing to print any- 


I should like to have that bill 


| thing that a Department may desire for the benefit | 


of anybody who wants to buy books. 

Mr. ANTHONY. I will not object to its lying 
| over; but perhaps, if | explain the bill, my friend 
| will withdraw his objection. Our Government 
is the only one, | believe, where the papers or- 
dered to be printed by the supreme Legislature 
cannotbe purchased. You can buy them in France; 
youcan buy them everywhere. There are many 
gentlemen who have libraries, and, also, there are 


a number of public libraries that will be glad to | 


buy sets of these documents for preservation. 
That is precisely what we would like to have done 
with them; and our purpose is to allow (under 
the direction of the Committee on Printing of the 
two Houses, which we think would be sufficient 
to prevent any abuse) a few hundred copies to be 
printed, and to be sold atcost. Still, | would not 
create any debate, and if the Senator objects, I 
will consent that it shall lie over. 

Mr. SUMNER. I was notaware of this prop- 
osition until I listened to the Senator from Rhode 
Island; but I concur with himentirely. [tis within 
my knowledge that there are libraries, public and 
private, which are in much want of these doc- 
uments. lam applied to, | may say very often, 
by persons seeking sets of these documents, and 
complaining thatthey cannot getthem in our coun- 
try, of the booksellers, as they can in Europe, 
particularly in London andin Paris. It seems to 


Government to meet this exigency. Thatis what 
the Senator proposes, as I understand. 


| yet I think it would be better to take care of those 
that are printed. Ever since I have been in Con- 
gress these public documents are sold and used as 
wrapping paper in the grocery and other stores 
around this city. They are given away in any 
quantity by anybody and everybody about the 
Capitol. I think we had better take care of those 
we do print according to law and not allow them 
to be used for wrapping paper. 

Mr. ANTHONY. ‘That used to be the case, 
| but those members of Congress who were indif- 
ferent as to public documents, and whose constit- 
uents were indifferent as to them, have mostly left 
us. 1 think the documents now are mostly dis- 
tributed; but it seems to me that when gentlemen, 
instead of begging us for these documents, which 
they are very unwilling to do, are willing to pay 
for them, they ought to be accommodated. 

The PRESIDENT pro tempore. It is moved 
that the further consideration of this bill be post- 
poned till to-morrow. 

Mr. GRIMES. I would just as lief have the 
question settled now as at any other time, I do 
not care about having it postponed. All | desired 
| was to direct the attention of Senators to it. [can 
| see very readily that it may be desirable that some 
| of these books should be published; but the ques- 
| tion with me is this: whether we shall intrust this 
| 





power of publication to the hands of a committee 

of the Senate and House of Representatives, or 
| whether we shall retain that power in our own 
| hands. Itseems to me we should retain it our- 
| selves. If a book is going to be printed that is 
| likely to be of any value, or is of any value, we 
| can direct when it is printed that it shall be re- 
_ served; but this gives an unlimited power to the 
| Committee on Printing to print one hundred, or 
| one thousand, or ten thousand; and I do not 

choose to give them that power. 
| Mr. HARLAN. It is quite natural perhaps 


It is giving very extraordinary powers | 


| me that it would be a very proper thing for our | 


Mr. HALE. Ido not know but it would, and | 


THE CONGRESSIONAL GLOBE. 


Mr. COLFAX. Two or three members of the || to provide for further distribution of the public || 





| 
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that a committee might deem safe parties to whom 
| such a discretion might be intrusted. The object 
| of the committee, however, was to provide for the 
publication of documents at cost, to be paid for by 
the parties that desire them, rather than to publish 
them at the public expense, to be given away un- 
der the frank of members of the Senate and of the 
House of Representatives. The committee pro- 
pose to try the experiment, and have a few of 
these documents published to be sold at cost to 
those that might desire them, with the view in the 
end of dispensing altogether with the publication 
of extra numbers of public documents to be dis- 
tributed gratuitously. That was the purpose of 
the committee. If it is deemed, however, too large 
a discretion to be confided to the Committees on 
| Printing of the two Houses, the bill ought to be 
modified. 

The bill was ordered to be engrossed for a third 
reading, was read the third time, and passed. 


AN ERRONEOUS REPORT. 

Mr. CHANDLER. I move to reconsider the 
vote by which Mrs. General Persifer F. Smith was 
granted a pension yesterday; and I will ask that 
| a letter, which I hold in my hand, be read that it 





|| may be placed on the records of the Senate as a 


warning to traitorous women never to appear here 
again applying for a pension. 

The PRESIDENT pro tempore. The Senator 
from Michigan moves to reconsider the vote by 
which the bill for the relief of Mrs. Persifer F. 


|| Smith was passed. 


Mr. CHANDLER. And I ask that this trea- 
sonable letter from her to her son may be read. 

The PRESIDENT protempore. The question 
before the Senate is on the motion to reconsider 
that vote. 

Mr. CHANDLER. [I ask that the letter may 
be read before the vote is taken on the reconsid- 
eration. 

The PRESIDENT pro tempore. The Chair is 
informed that no such bill has passed the Senate. 

Mr. FOSTER. Such a bill was passed some 

ears ago. 

The PRESIDENT pro tempore. Then, in the 
| judgment of the Chair, it is rather late now to 
| move a reconsideration. 

Mr. CHANDLER. I take it from yesterdays 
a as reported in the Baltimore Sun. 

ere it is: 

“Mr. Foster, of Connecticut, from the Committee on 
Pensions, reported favorably upon the bill for the relief of 


Mrs. General P. F. Smith; which was considered and 
passed. 


Mr. FOSTER. No such fact occurred. 
The PRESIDENT pro tempore. The Chair 
speaks from the record. Nosuch bill was passed. 
Mr. FOSTER. I reported no such bill, and 
none such was passed. 
Mr. CHANDLER. Then this is an error. 
Mr. FOSTER. A most decided error. 

The PRESIDENT pro tempore. This discussion 
is entirely out of order. There is no question be- 
fore the Senate. 

GUN CONTRACTS. 


Mr. POWELL. I move to take up the reso- 
lution I offered yesterday, asking the Secretary of 
War to transmita certain report to the Senate. It 
will take but a moment. 

Mr. HARLAN. Are not reports in order? 

The PRESIDENT pro tempore. Reports are in 
order unlessa special motion isinterposed. The 
Senator from Kentucky moves to take up the res- 
olution indicated by him. 

The motion wasagreed to; and the Senate pro- 
ceeded to consider the following resolution: 


Resolved, That the Secretary of War be directed to trans- 
mit to the Senate the report of Hon. Joseph Holt and Hon. 
Robert Dale Owen, commissioners to investigate ordnance 
and gun contracts ; and that he transmit to the Senateall 
the evidence taken by said commissioners touching the con- 
tracts investigated by them. 


Mr. ANTHONY. I believe some time since 
the Senate decided, although the decision has been 
varied from repeatedly, that resolutions of this 
kind should be directed, not to the heads of De- 
partments, but to the President, requesting him, if 
not incompatible with the public interest, to fur- 
nish the information. | presume that this report is 
on a very important matter, and there may be 
many things which the Government may require, 
| for the present at least, to keep private. | will there- 
fore move to amend the resolution by striking out 
the words, ‘‘ the Secretary of War be directed,’”’ 
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and to insert the words, ‘the President of the 


United States be requested, if in his opinion not 
incompatible with the public interest.”’ I have 
no desire, | am sure, to cover up anything that 
ought to be exposed; but! wish to leave the time 


and manner in the discretion of the President, in | 


whom I am sure we all have full confidence. 

Mr. POWELL. I hope the amendment of the 
Senator from Rhode Island may not prevail. The 
report that is asked for is a report made by acom- 
mission appointed by the Secretary of War for 
a specific object, to investigate ordnance and gun 
contracts. ‘That is all there is of it. I have not 
read that report; and indeed it is impossible to 
read a report now, it seems, in that War Office, 
for the Secretary of War seems to assume a dicta- 
torial power there. He refused to allow me the 
other day to read a public document of the great- 
est importance and interest that I wished to read 
and examine in order to get information as a basis 
of legislation. This report, lam advised, exposes 
and brings to light most astonishing frauds upon 
this Government. I understand that it is com- 


pleted, and [ wish it to be published as speedily | 


as possible. Were it anything that could possi- 
bly injure the public interest, it would be right 
and proper to couch the resolution in the language 
that the Senator from Rhode Island desires; but 


the report was made by a commission appointed | 


by the War Department for the specific purpose 
of examining into these ordnance and gun con- 
tracts, and for nothing else. ‘That was the whole 
scope, tenor, and verge of those who had charge 
of this commission, whose report I wish to have 


printed. I wish all the evidence to be laid before | 


the Senate. With great deference to the opinion 
of the honorable Senator from Rhode Island, | 
say the customary mode of asking for these re- 
ports and for information from the heads of De- 
partments is to direct them to give it to the Sen- 
ate. I, for one, am heartily sick and tired of this 
yractice, when certain Senators offer resolutions 
bere to require information that will enable the 
Senate to direct its legislation in such a way as to 
prevent fraud, pillage, and theft on this Govern- 
ment, or to ask information touching and concern- 
ing the constitutional rights of the people of this 
country; I say I am tired of the practice in such 
cases of amending such resolutions so as to change 
them from the proper form of a direction to a head 
ofa Department to a request to the President, leav- 
ing it in his discretion, ** if itis not considered in- 
compatible with the public interest.”’ 

I remember that afew days ago | made an effort 
to get through a resolution directing the Secretary 


of State to give certain information that deeply | 


involved the liberties of my constituents. Aftera 
long debate it was sent to the President, and what 
did we get? ‘* Not compatible with the public in- 
terest.’’ This, however, is a case different from 
that. Here isthe reportofa commission appointed 
by the War Department to investigate certain con- 
tracts, matters that are past, and it cannot be in- 


compatible with the public interest to let us know | 


the practices and the usages of the parties who 
swarm about here and are hired and take fees to 
procure offices and contracts. 

I hope the Senate will assert its rights, and de- 
mand that this report shall be brought here and 
then printed, and let the people see what kind of 
practices are resorted to to rob the Treasury of 
the nation. I ask for the yeas and nays upon the 
amendment of the Senator from Rhode Island. 

The yeas and nays were ordered. 

Mr. ANTHONY. All that the Senator from 
Kentucky has said convinces me of the propriet 
of addressing this resolution in the usual form. if 
is very possible that the publication of this report 
now, which we are told exposes great abuses and 
corruptions, may have the effect to shield the of- 
fenders from punishment. None of us want this 
report exposed now, unless it is compatible with 
the public interest. 
compatible with the public interest. The resolution 
does not ask the Secretary to send it if in his dis- 


cretion it be proper, but directs him imperatively | 


to send usa report that we know nothing about, 
a report made by acommission not ordered by us, 
but ordered by him, and which has been made, I 
presume, to the President of the United States. 
Now, if it is not incompatible with the public in- 
terest, I desire that this report shall be communi- 
cated to us, and printed. If it be incompatible 
with the public interest, I presume no Senator 


We do not know that it is | 
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wants it done. As itis impossible for us to judge, 
I propose to leave that question to the President 


Mr. POWELL. The report that was made in 
obedience to a resolution that I offered, Executive 
Document No. 64, is a fractional portion of this re- 


port. Now, as I before stated, I have not read 


| this report, and I should not be permitted to see it 


if lshould go-to the War Department. As Iam 
advised and understand—I may be mistaken about 
that, however—there is nothing in the report that 


| should not be made known to the country, and 
that instantly. 


Mr. ANTHONY. Then we shall get it. 

Mr. POWELL. Iam not sure that we shall 
getit. Ihave not that unlimited confidence in the 
Executive that the Senatorhas. I hope I may be 
yvardoned for not having the confidence he has, but 
certainly have not that unlimited confidence. | 
wish the resolution to pass as I have offered it; 
itis in the usual form; and I want no dodging, 
and no evasion about this information. 

Mr. HALE. In order that we may get through 
with the morning business, | move to lay this 
question on the table. It can be called up to- 
morrow. 

Mr. POWELL. I hope it will not be laid on 
the table. { hope the resolution will prevail with- 
out another word, 

Mr. HALE. The motion is not debatable. 

Mr. POWELL. Idemand the yeas and nays 
on the motion to lay on the table. 

The yeas and nays were ordered; and being 
taken, resulted—yeas 14, nays 24; as follows: 

YEAS—Messrs. Anthony, Browning, Chandler, Clark, 
Cowan, Dixon, Hale, Harlan, Howe, Simmons, Sumner, 
Ten Eyck, Wilkinson, and Wilmot—lL4. 

NAYS—Messrs. Bayard, Carlile, Collamer, Davis, Doo- 
little, Fessenden, Foot, Foster, Grimes, Harris, Henderson, 
Kennedy, King, Lane of Indiana, Lane of Kansas, Me- 
Dougall, Nesmith, Powell, Saulsbury, Sherman, Stark, 
Wade, Willey, and Wright—24. 


So the Senate refused to lay the resolution on | 
the table. 


The PRESIDENT pro tempore. The question 
recurs on the amendment of the Senator from 
Rhode Island, [Mr. Anrnony.] 

The question being taken by yeas and nays, | 
resulted—yeas 24, nays 14; as follows: 

YEAS—Messrs. Anthony, Browning, Chandler, Clark, 
Collamer, Dixon, Doolittle, Fessenden, Foot, Foster, Har- | 
lan, Harris, Henderson, Howe, Lane of Indiana, Lane of 
Kansas, McDougall, Sherman, Simmons, Sumner, Ten 
Eyck, Wilkinson, Willey, and Wilmot—24. 

NAYS—Messrs. Bayard, Carlile, Davis, Grimes, Hale, | 
Kennedy, King, Latham, Nesmith, Powell, Saulsbury, | 
Stark, Trumbull, and Wright—14. 

So the amendment was agreed to; and the res- | 
olution, as amended, was adopted. 


a - ~ a 


REPORTS FROM COMMITTEES. 


Mr. FOSTER, from the Committee on Pen- 
sions, to whom was referred the bili (H. R. No. | 
438) to grant pensions, reported it with amend- 
ments. | 

Mr. FOSTER. The same committee, to whom | 
was referred the bill (H.R. No. 344) to secure to | 
pilots, engineers, sailors, and crews upon gun- | 
boats and war vessels bounty and pensions, have 
instructed me to report it back with amendments, 
and to recommend that, as amended, it be annexed 
to House bill No. 438 to grant pensions, just re- | 

orted, as an amendment to that bill. | 

Mr. HARLAN, from the Committee on Public | 
Lands, to whom was referred the joint resolution | 


| (H. R. No 83) relative to a certain grant of land | 


for railroad purposes, made to the State of Michi- | 
gan, in 1856, reported it with an amendment. 

He also, from the same committee, to whom was | 
referred the bill (S. No. 208) making a donation | 


| of lands to the States of Wisconsin and Michigan | 
| to aid them in making a military road and tele- 


graph line in said States, reported it without 
amendment, and submitted an adverse report | 
thereon, which was ordered to be printed. 
Mr. HALE. The Committee on Naval Affairs, 
to whom was referred the bill (H. R. No. 280) to 
establish and equalize the grades of line officers of 
the United States Navy, have had the same under 


| consideration, and instructed me to report it back 


with several amendments, and | wish to say that 
I shall endeavor to call it up for consideration as 
early as Monday next. 

r. GRIMES. I propose, when the bill just 
reported by the Senator from New Hampshire, | 
the chairman of the Committee on Naval Affairs, 


i 
of the United States. | 


BE. 


reenact en eee tanta taeeant onan tenes 


| — 
shall come up, to offer an amendment, and I ask 
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that it may be printed. It regulates the pay. 
The amendment was ordered to be printed. 
IMPEACHMENT OF JUDGE HUMPHREYS. 

On motion of Mr. FOSTER, it was 


Ordered, ‘Tat the Secretary lay before the President ot 
the United Staces an attested copy of the judgment of the 


| Senate as the High Court of Impeachment in the case of 


West H. Humphreys, 


BILL INTRODUCED. 
Mr. SHERMAN asked, and by unanimous 
consent obtained, leave to introduce a bill (S. No. 
372) providing for the establishment of a national 


| foundery in the Hanging Rock iron and coal re- 


gion, upon the Ohio river, in the State of Ohio, 
and between the junctions of the Big Sandy and 
Sciota rivers with the Ohio; which was read twice 
by its title, referred to the Committee on Militar 

Affairs and the Militia, and ordered to be printed. 


PUBLICATION OF CONTRACTS. 
On motion of Mr. FESSEN DEN, the isint res- 


olution (S. No. 93) in relation to contracts with 
the United States, was considered as in Commit- 
tee of the Whole. It provides that it shall be the 
duty of the several Executive Departments of the 
Government to publish in one of the daily news- 
papers of the city of Washington, on Tuesday of 
each week, a list of all contracts which shall have 
been solicited or proposed to each, respectively, 
during the preceding week, which list shall state 
briefly the subject-matter of each contract so 
solicited or proposed to be made, its terms, the 
name of the proposed contractor and of all per- 
sons known to be interested therein, directly or 
indirectly, and of all persons who solicit, request, 
or recommend the making of any such contract. 
This provision is not, however, to be applicable 
to bids made in pursuance of advertisements for 
contracts or purchases made under existing laws, 
but is to apply to all proposed modifications of 
existing contracts, 

Mr. HALE. As we have already got into some 
embarrassment by passing an act in relation to 
these contracts no longer ago than the 2d of June 
—the present month—I think it would be advis- 
able to take the advice of the Departments that 
are to be affected by this measure as to its prac- 
tical operation before it is passed; and [ therefore 
move that the resolution lie on the table. It can 
be called up at any time; and in the mean time it 
can be printed. 

Mr. FESSENDEN. 

Mr. SHERMAN. Has it been referred? 

Mr. FESSENDEN. If any committee wants 
to look into it, | have not the slightest objection 
to referring it; but Ldo not know to what com- 
mittee it could appropriately be referred. 

Mr. SHERMAN. I think it ought to be re- 
ferred to the Judiciary Committee. It may in- 
volve a great deal of expense. 

The PRESIDENT pro tempore. The Senator 
from New Hampshire moves that the resolution 
lie on the table, 

Mr. FESSENDEN. I think it may as well lie 
on the table, if any Senator desires to look into it. 

The motion to lay on the table was agreed to. 


MESSAGE FROM TILE HOUSE. 


A message from the House of Representatives, 
by Mr. Erneripes, its Clerk, announced that the 
House of Representatives having ordered the cor- 
rection of the error in the engrossment of the bill 
(H. R. No. 280) to establish and equalize the 
grades of line officers of the United States Navy, 
he returned the bill to the Senate for its concur- 
rence. 

The message also announced that the House 
had passed the bill of the Senate (No. 370) to pro- 
vide for additional medical officers of the volun- 
teer service. 


CONGRESSMEN INTERESTED IN CONTRACTS. 
Mr. POWELL. I move to postpone all prior 


orders for the purpose of taking up Senate bill 
No, 358, to prevent members of Congress and 


It has been printed. 


| officers of the Government of the United States 


from taking consideration for procuring contracts 


| from the United States. 


The motion was egreed to; and thy bill was 
considered as in Committee of the Whole. As 


| originally introduced by Mr. Powe t, it provided 


that any member of Congress, or any officer of 
the Government of the United States, who should 
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directly or indirectly, by himself or by any other 
person or persons whatsoever, take, receive, or 
agree to receive, any money, property, or any 
con sideration whatsoever from any person or per- 
sons, to procure any contract from the Govern- 
ment of the United States, or any Department 
thereof, or from any officer of the United States, 
for any person or persons whatsoever, should 
for every such offense, upon conviction before 
any court of th United State Ss, or of the Terri- 
tories, having cognizance of such offenses, be ad- 
judged guilty of a high misdemeanor, and be fined 


im a sum double the amount received or agreed to 
be received, for procuring the contract; and that 
every such contract or agreementshould moreover 


be absolutely void and of no effect; and that the 
member or officer, upon conviction of the misde- 
meanor, should be disqualified from holding any 
otlice of honor, profit, or trust, under the Govern- 
ment of the United States. 

The bil! was reported by the Committee on the 
Judiciary, with an amendment, striking out all 
after the enacting clause, and inserting: 

That any member of Congress, or any officer of the Gov- 
ernment of the United States who shall, directly or indi- 
rectly, take, receive, or agree to receive, any money, prop 


erty, or other valuable consideration whatsoever, from any 
person Or persons, for procuring, or aiding to procure, any 
contract, office, or place, from the Government of the Uni 

ted States or any Department thereof, or from any officer of 
the United States, tur any person or persons whatsoever, 


shail, for every such offense, be liable to indictment as for 


a misdemeanor in any court of the United States having ju 
risdiction thereof, and on conviction thereof shall pay a fine 
of not exces 
penitentiary not excecding two years, at the discretion of 

~ the court trying the same; and every such contract or agree- 
ment, as a 
void ; and any member of Congress or officer of the United 
Siates convicted, as aforesaid, shall, moreover, be disquali- 
fied from bolding any office of honor, profit, or trust, under 
the Government of the United States. 


ore 


The PRESIDENT protempore. The question 


is on the amendment reported by the Committee | 


on the Judiciary. 
Mr. POWELL. The Committee on the Judi- 


cilary, on examination of the bill, made sundry | 


verbal amendments, and then they enlarged it so 
as to embrace those who took pay for the purpose 
of procuring offices under the Government; and to 
incorporate these amendments, they thought it 


best to redraw the bill and put it all in one section. | 
It is better 


| hope the amendment will prevail. 
than the original bill. 

Mr. FESSENDEN. I would suggestan amend- 
ment that I think would be advisable. It may be 
that a contract or agreement procured in this way 
may be a very valuable contract for the Govern- 
ment, and | would therefore suggest an amend- 
mentin the sixteenth and seventeenth lines, so as 
to make it read, ** and the President is hereby au- 
thorized to declare such contract or agreement to 
be absolutely null and void.’’ Let the Govern- 
ment avail itself of it if it so pleases. I suggest 
to the Senator from Kentucky whether it would 
not be advisable to leave it at the option of the 
Government. 

Mr. POWELL. I appreciate the suggestion 
of the Senator from Maine. In ordinary transac- 
tions, | think it would be better for the Govern- 
ment to avail itself of any benefit or good that 


might grow outof a contract thus procured; but | 


the object and tenor of the bill is to brand such 
contracts with infamy, and I think it would be 
better to let the bill stand as it is, and let that 
moral taint be about them, and the contract be ut- 
terly void. There is, however, some force in the 
suggestion of the Senator from Maine. 

Mr. FESSENDEN. I suggest that it is merely 
carrying out a-common principle, The principle 
upon which itis rendered null and void is simply 
that the using of this kind of influence is really 
an imposition upon the Government, and the com- 
mon principle is that the party who is imposed 
upon may consider the contract void if he pleases. 
I think that would be a wise provision here. 

Mr. POWELL. I see the force of it, and would 
feel inclined to accept it but that in drafiing the 
bill the committee went upon the principle of 
atamping such contracts with infamy. I confess 
the committee have improved the bjil. 

The PRESIDENT pro tempore. Does the 
Senator from Maine move an amendment to the 
amendment reported by the Committee on the 
Judiciary ? 

Mr. FESSENDEN. 

Mr. TRUMBULL. 


Yes, sir. 
| would suggest to the 


ding $10,000, and suffer imprisonment in the || 


aid, shall moreover be absolutely null and || 
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Senator from Maine whether his object will not 
be accomplished by making the clause read, ** and 
every such contract or agreement shall, at the 


| option of the authority of the United States mak- 
| ing the same, be absolutely null and void.”’ 


Mr. FESSENDEN. ‘Option of the President || 


. ‘ ; } 
of the United States’? would be better; otherwise 


it might be construed to require an act of Con- 


rress, 


The PRESIDENT pro tempore. 


from Maine moves the following 


The Senator 


amendment to 


| the amendment reported by the Committee on the 
| Judiciary: in lineseventeen, strike out the words 


‘*shall moreover be,’’ and insert ‘*may at the 
option of the President of the United States be 


|| declared;’’ so as to read, ‘* every such contract, 


or agreement as aforesaid, may, at the option of 
the President of the United States, be declared 
absolutely null and void.”’ 

Mr. FESSENDEN. Andstrike out every,” 
and say ‘‘any.”” 

Theamendmenttotheamendment wasagreed to. 

The PRESIDENT pro tempore. ‘The question 
now is on the amendment of the Committee on 
the Judiciary, as amended. 

Mr. TRUMBULL. It will be seen that this 


amendment, which has been reported from the 


| committee, goes a much greater length than the 


original bill. I have heard, although | cannot say 


| that | have personally known of such cases as | 


shall allude to, but | have no doubt of the truth 


_ of the reports which I have heard, that there have 














been instances where postmasters have given up 
their offices and have agreed to recommend certain 
persons as their successors, on condition that they 
were to receive a part of the emoluments. It has 


| been reported, also—I trust these are but reports, 


and that there is no truth in them—that persons 
connected with the Government here, and highin 
authority, have received rewards for obtaining 
offices for men in the service of the Government. 
1 am not aware, and have not heard that in a way 
that would justify my averring it to be true, that 
there are such cases; but if there are, the guilty 
parties certainly deserve to be punished. No man 
should use his official position for the purpose of 
recommending another to office when he himself 
is to be pecuniarily benefited by it. The com- 
mittee thought proper to ingraft that provision 
upon the bill as it was originally introduced; and 
of the propriety of the passage of such a bill as 
this, to prevent the temptation to which men would 
be exposed, where pecuniary rewards are to fol- 
low their exertions in procuring contracts and 
places from the Government, | trust there is no 
sort of question in the Senate, It needs no dis- 
cussion; and if the bill is so worded as to carry 
out the object in view, 1 imagine it will receive 
the unanimous assent of the Senate. 

Mr. HALE. lam willing to pass the bill, and 
am glad that it is introduced; but I think Congress 
will not bave discharged its whole duty when it 
has provided penalties against improper practices 
on the part of itsown members. I have heard of 
improper practices, but as the Senator from Illi- 
nois has said, | am not well enough advised of 
their truth or falsehood to aver before the Senate 
that they are true or false, but 1 have no doubt 
of them myself, not the slightest doubt on earth, 
that gentlemen who are commonly considered as 


| occupying higher positions than members of Con- 


gress—I mean members of the Cabinet, to be 
plain, because I find that if you mean to be un- 
derstood you must use plain language—members 
of the Cabinet have prostituted their places to the 
grossest favoritism for the purpose of benefiting 
their friends, in the bestowal of contracts. I have 
heard, I believe, there have been cases where the 
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head of a Department under this, the purest Ad- | 


ministration that has existed since the days of 
Washington, has ordered contracts to be given to 
his own particular friends. 

The PRESIDENT pro tempore. The unfin- 
ished business of yesterday’s legislative session 
was the bill for the admission of West Virginia 
into the Union. The morning hour having ex- 
pired, that bill comes up as the unfinished business 
of yesterday. 

Mr. HALE. I believe I was broken off in the 
middle of a speech on that subject yesterday, and 
if the Senate prefer they can take that up, and I 
can go on with it. 


Mr. TRUMBULL. 


I move to postpone the 


consideration of all other questions until we finish |! 
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| this bill, on the assumption, however, that it will 
| lead to no protracted discussion. I imagine we 
| can pass it in a few minutes. 

The PRESIDENT pro tempore. By common 
consent, the special order will be suffered to lie over 
until the conclusion of the bill now under consid- 
eration. The Chair hears no objection. The Sen- 
ator from New Hampshire will proceed. 

Mr. HALE. I was going on to say that that 
is not the only abuse I have heard of being prac- 
ticed by heads of Departments, and | am indis- 
posed to let Congress be made the scape-goat to 
carry off all the sins of this Administration or any 
other. Ihave heard that there have been cases 
where written contracts have been made, taken, 
executed according to the writing, and after it was 
thus done, an arbitrary increase in the amount to 
be paid was ordered by the officer at the head of 
the Department. 

Now, sir, what I.should like, and I hope the 
Judiciary Committee, who have this subject be- 
c hem, will turn their attention to it, is to 


fore t 
make ita highly penal offense for any head ofa 
Department to interfere with his subordinates and 
order them to make acontract. I believe that 
| that is a matter of no uncommon occurrence. | 
do not believe that the Cabinet is more pure than 
the rest of mankind; and if it is necessary to for- 
tify our own virtue by the pains and penalties of 
these penal statutes, and by the terror of impris- 
onment, I think the same penalties should be held 
up as a terror to others besides members of Con- 
gress; and | do hope and pray that these very 
abuses of which lam speaking, and which are, as 
I believe, practiced infinitely more than the one 
your bill is aimed at, will receive the attention of 
the committee, and that we shall have a penal 
statute guarding and protecting the public Treas- 
ury and the public interests and public services 
in that behalf. But, sir, I will not detain the 
Senate. 

Mr. WILKINSON. Mr. President, I am in 
favor of the passage of this bill, and 1 am not will- 
ing to say anything for or against the measure so 
as to delay its passage; but I wish simply to al- 
lude to a single remark that dropped from the 
Senator from New Hampshire, and that was that 
the heads of Departments have been guilty of the 
grossest favoritism in giving places to their friends. 

Mr. HALE. Contracts. 

Mr. WILKINSON. Contracts and places. 
Now, sir, [ do not think this Administration can 
be accused of favoring its friends very much. I 
do not think that any legitimate charge can be 
made by the Senator from New Hampshire 
against this Republican Administration that it has 
been favoring good straight-out Republicans to 
any such extent as would require acriminal code 
to punish it for it, and | doubt very much whether 
any single head of a Department, if it was a sub- 
ject of indictment or presentment by a grand jury 
and of conviction by a traverse jury, could be 
convicted of having favored any Republicans any- 
| where in the United States. I wish they were 
guilty of a little more such malfeasance in office, 
| if itis to be so considered by the Senator from 
New Hampshire. I think that this war would go 
on a little better than it is going on now, and I 
think that in that case we should have a set of 
men at the head of the war who believed in it, 
and that we should have contractors who were 
anxious to furnish the Army in the field to the 
| end that this rebellion should be putdown. That 
is all L have to say. I hope the bill will pass. 

Mr.HALE. Let mecorrectthe Senator. I did 
not say a word about places. It isa good speech 
that the Senator has made, very good, but it does 
not apply to any proposition I stated. I spoke of 
contracts entirely. 

Mr. POWELL. Iam very much gratified to 
find that there is no objection to the passage of 
this bill. As 1 originally drafted the bill, it was 
only intended to embrace such perscns as received 
consideration for obtaining contracts. Upon re- 
flection, after it was referred to the committee, I 
drew up as an amendment a distinct section to 
apply to those who received money for procuring 
offices for others. The Committee onthe Judiciary, 
1 think, improved the bill very much by putting 
it all in one short section, making it, as the Sen- 
ator from Lilinois has well said, much more com- 
prehensive. I had heard of various practices of 
this kind in procuring contracts. I had no per- 
sonal knowledge that any contract had ever been 
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procured from the Government by any agency in 
which money was employed; but I had heard 
such ramors as the Senator from New Hampshire 
has stated, except that | did not hear them espe- 
cially about the headsof Departments. It was mat- 
ter of common rumor that large sums of money 
had been received by persons, some of them in 
high position, but | confess I had not heard that 
any head of Department had received any money 
for procuring offices for others. All these things 
are highly detrimental to the public interest, and 
there should be severe penal statutes against them. 

The amendment, as amended, was agreed to. 

The bill was reported to the Senate as amended, 
and the amendment was concurred in. 

Mr. TRUMBULL. The Senator from New 
Hampshire has made a suggestion which, I think, 
is worthy of some consideration, and I was try- 
ing to frame an amendment to meet his view. I 
will suggest the amendment, but shall not insist 
upon it if it does not meet the concurrence of the 
Senate. The bill does not cover the case which 
he mentions of giving an office, contract, or place. 
I would punish an officer who had patronage to 
bestow who gave a contract, office, or place to 
another, in consideration of any reward or bene- 
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Mr. TRUMBULL. He has not the appoint- 


ment of appraisers, but he has of other subordin- 
ates. 


Mr. COLLAMER. No; all he does is to nom- 
inate them to the Secretary of the Treasury. 

Mr. TRUMBULL. There are other cases. 
The Cabinet officers have th® appointments di- 
rectly, and judges of courts have appointments. 
There are many officers who have the appoint- 
ment of inferior officers. Now, suppose they ap- 


| point an inferior officer with an understanding 


that they are to have some benefit themselves from 


| his salary: they ought to be punished. To meet 
| that | would suggest that, in the tenth line, after 
| the word ** whatsoever,’’ we insert, ** or for giv- 
| ing any such contract, office, or place, to any per- 


fit to himself, just as much as the person who as- | 


sisted in procuring it. I think that amendment 
could be made by a very slight verbal alteration, 
but if there is a disposition not to have it incor- 
porated into the bill, | shall say nothing about it. 

Mr. COWAN. 
now. 

Mr. TRUMBULL. The bill does not provide 
for the case of a person who gives an office or 
contract. 

Mr. COWAN. In the case of a contract, it is 
already provided for. 

The PRESIDENT pro tempore. Allow the 
Chair to suggest that the amendment which is a 
substitute for the whole bill having been agreed 
to, it is not now open to amendment without a 
reconsideration. 

Mr. TRUMBULL. Can we notamend it still 
further, can we not add another provision? 

The PRESIDENT pro tempore. Additjonal 
matter, an additional section, a proviso can be 


added. 


Mr. TRUMBULL. That would be the amend- | 


ment I was going to suggest. 

Mr. SHERMAN. | think if the Senator from 
Illinois will look at the statutes, he will find that 
there is a law now punishing any officer for being 
interested in a contract which he gives out him- 
self, That is my impression. 


Mr. COLLAMER. How is it about givingan | 


office and taking pay for it? 

Mr. SHERMAN. 1 do not remember the 
phraseology of the law; but my impression is that 
it covers that case. 


Mr. POWELL. I think the law goes to the 


extent stated by the Senator from Ohio, but it does | 


not go to the entire length of covering the ground 
had in view by the Senator from Illinois, and | 
suggest that it may be provided for by inserting 
betore the word ** take,’’ in the fifth line, the word 
‘*give;’’? so as to read, * give, take, receive, or 
agree to receive,’’ &c. 

Mr. TRUMBULL. That does not meet my 
view. I will state the idea which I had in view. 
Suppose, for illustration’s sake, that the collector 
at New Orleans has the appointment of an officer 
under him with a fixed salary, and he appoints a 
person with an agreement that the person ap- 
sea shall discharge the duties and give him 

alf the fees. 
I do not think this bill would cover it. 


Mr. COLLAMER. Permit me to ask whether | 


under the general law about bribery that case is 
not covered exactly? 

Mr. TRUMBULL. Ido notthinkit is. Ido 
not think we have any law that reaches such a case 
as that. It is nota case of bribery. Suppose that 
a collector appointed in the city of New Orleans 
—and I name that by way of illustration merely, 
because we have no collector there now—has the 
appointment of appraisers, or the appointment of 
subordinates in the custom-house there, and he 
gives one of these appointments, which has a sal- 
ary of $2,000 attached to it, to an individual in con- 


sideration that the man shall discharge the duties 


and pay him half the salary. 


Mr. COLLAMER. He has not the appoint- 
ment. 


I want to meet such acase as that. | 


| ernment of the United States who shall, directly or indi- | 


I think that is provided for | 


son whomsoever.’’ 


AL GLOBE. 


Mr. POWELL. I think that is a good amend- | 


ment. 

Mr. TRUMBULL. 
case. 

The PRESIDENT pro tempore. By unanimous 
consent the amendment may be made. 

Mr. TRUMBULL. 
section read over with that amendment in it, to 
see how it will read. 

The Secretary read, as follows: 


I think that will cover the 


That any member of Congress or any officer of the Gov- 


rectly, take, receive, or agree to receive, any moncy, prop- 
erty, or other valuable consideration whatsoever, from any 
person or persons for procuring, or aiding to procure, any 
contract, Office, or place, from the Government of the Uni- 


|} ted States or any Department thereof, or from any officer 
| of the United States, for any person or persons whatsoever, 
| or for giving any such contract, office, or place to any per- 
| son whomsoever, shall, for every such offense, be liable to 





| 
| 
| 
} 
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indictment as for a misdemeanor—— 


Mr. TRUMBULL. That is sufficient. 
The bill was ordered to be engrossed for a third 
reading; was read the third time, and passed. 


D>? 


PRINTING OF TAX BILL. 

Mr. HARRIS. I ask the unanimous consent 
of the Senate to offer a resolution, merely for the 
purpose of reference. 

There being no objection, the resolution was 
received, and read, as follows: 

Resolved, That ten thousand copies of the act for the 


collection of internal revenue be printed for the use of the | 


Senate. 


The PRESIDENT pro tempore. The resolution | 


will be referred to the Committee on Printing. A 

similar resolution for a less number, already in- 

troduced, has gone to the same committee. 
ADMISSION OF WEST VIRGINIA. 


The PRESIDENT pro tempore. The bill now 
before the Senate is the bill (8. No. 365) provid- 


ing for the admission of the State of West Vir- | 
ginia into the Union; the pending question being | 


on the amendment moved by the Senator from 
Massachusetts, [Mr. Sumner,] on which the yeas 


| and nays have been ordered. 


Mr. CLARK. I move that the further consid- 
eration of that bill and all prior orders be post- 
poned, and that the Senate now proceed to the 
consideration of the confiscation bill which we had 
under discussion before the Senate went into the 
Court of Impeachment. 

Mr. FESSENDEN. 
motion of the Senator from New Hampshire; but 
I desire to give notice to the Senate that I shall 
very speedily be obliged to call up the Army ap- 
propriation bill. 


Mr. CARLILE. Would it be in order to amend 


| the motion of the Senator from New Hampshire 


by making the bill now under consideration the 
special order for twelve o’clock on Monday? 

The PRESIDENT pro tempore. That will be 
a separate and distinct question. 

Mr. CARLILE. 
ate on the amendment submitted by the Senator 
from Massachusetts, and it will be convenient for 
me to do so on Monday. 

Mr, CLARK. I suggest to the Senator from 


Virginia that it will be very easy, as a matter of 


courtesy to him if he desires to speak upon it, to 
get this bill up at that time. I desire now to have 
it postponed, so as to take up the confiscation bill, 
which has been so long under consideration, and 
which | wish to finish to-day if possible. 

Mr. GRIMES. That there may be no misap- 
prehension, | wish to say to the Senator from Vir- 
ginia that the Senator from New Hampshire [Mr. 


I should like to have the | 


I desire to address the Sen- | 
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he will call up on Monday a bill of considerable 
importance, 

Mr. CLARK. The Senator from Virginia can 
have almost any time he desires, | suppose. 

The PRESIDENT pro tempore. ‘The question 
is on the motion of the Senator from New Hamp- 
shire, to postpone the pending and all prior orders, 


and that the Senate proceed to the consideration 
of the confiscation bill, 


The motion was agreed to. 





NAVY DEPARTMENT REORGANIZATION, 

Mr. HALE. I wish to make a report from a 
committee of conference, 

The PRESIDENT pro tempore. The Chair will 
entertain it as a privileged question. 

Mr. HALE. The committee of cdnference on 
the bill (S. No. 171) to reorganize the Navy De- 
partment of the United States, are ready to report, 
and as their report is very brief, I wish that it 
might be considered now. 

The Secretary read the report, as follows: 

The committee of conference on the disagreeing votes 
of the two Houses on the amendments to the bill (8. No. 171) 
to reorganize the Navy Department of the United States, 
have met, and after full and free conference have agreed to 


recommend, and do recommend to their respective Houses, 
as follows: 

That the House of Representatives recede from its third 
amendment to said bill, on page 1, lines twenty-four and 
twenty-five, striking out all after the word “ engineer,” in 
line twenty-four, toand including the word “ Navy,’ atthe 
end of line twenty-five. 

‘That the House of Representatives recede from its fourth 


| amendment to said bill, on page 1, lines twenty-seven and 


twenty-eight, striking out allafterthe word “ surgery,’ to 
and including the word * Navy.”’ 

That the Senate recede from its amendment to the four 
teenth amendment of the House of Representatives, and 
agree tothe same with the following amendment, namely, 
strike out the words, “a captain on other duty,” and insert 


| in lieu thereof, ** 33,000 per annum 3”? and that the House 


}} ment. 


I shall not oppose the | 


Hate} has already given notice to the Senate that || 


of Representatives agree to said amendment tothe amend 
JOUN P. HALE, 
JAMES W. GRIMES, 
MILTON 8. LATHAM, 
Managers on the part of the Senate, 
C. B. SEDGWICK, 
J. K. MOORHEAD, 
Managers on the part of the House. 

The PRESIDENT pro tempore. ‘The question 
is on concurring in the report, 

Mr. HALE. | will explain to the Senate very 
briefly what itis. The third amendment relates 
to the appointment of an engineer at the head of 
the engineer department. The Senate provided 
that he should be taken from the engineers in the 
Navy. The House struck that out, leaving it open, 
They have agreed to recede from that, The fourth 
amendment relates to the provision that the sur- 
geon to be at the head of the Bureau of Medicine 
in the Navy should be taken from the naval sur- 
geons. The House struck out that provision; and 
they now recede from their disagreement to it. 
The fourteenth amendmentof the House provided 
that the assistant to the chief of the Bureau of Ord- 
nance should receive the pay of a captain on sca 
duty, which is three thousand five hundred or 
three thousand six hundred dollars. The Senate 
struck that out and put in $2,500. The committee 
of conference split the difference and put it at 
$3,000. That is the way the bill stands. There 
were only those three amendments, 

The report was concurred in. 

CONFISCATION OF REBEL PROPERTY. 

The Senate, as in Committee of the Whole, re- 
sumed the consideration of the bill (H.R. No. 
471) to confiscate the property of rebels for the 
payment of the expenses of the present rebellion, 
and for other purposes; the pending question be- 
ing on the amendment offered by Mr. Clank asa 
substitute for the whole bill. 

The PRESIDENT pro tempore. Upon this 
question the Senator from Indiana (Mr. Wrienrt] 
is entitled to the floor. 

Mr. WRIGHT. I do not feel able to go on 
with my remarks this morning. I am not dis- 
posed to take up the time of the Senate now, and 
I shall have an opportunity at another time when 
I am in better health to make a few remarks. I 
am more anxious to vote on the measure than I 
am to talk aboutit. | may have about a thirty 
minutes’ speech to make on the next bill of the 
House; but owing to the condition of my health, 
I yield the floor at present. ; 

Mr. COWAN. I propose to say a few words 
upon this House bill. Iam in favor of the amend- 
ment proposed by the Senator from New Hamp- 
shire; and I will very briefly give my reasons 
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why I think the House bill is not only impolitic, 
but impracticable and impossible. 

As understand it, the authority which isclaimed | 
for Congress, and under which it is proposed to 
pass this bill, is based upon the belligerent rights 
ofthisGovernment. I trust 1 have not misunder- 
stood those who advocate the House bill. 
not put upon the ground of municipal authority; 
but that itis a belligerent right, or, in the language 
of the Senator from Massachusetts,{[Mr.Sumyer,] 
it is a right of war; and the persons whose prop- 
erty is to be taken and confiscated, are belligerents, 
not criminals, not persons to be punished in the 
municipal courts of the country. If that is true, 
and it has been asserted and reasserted here re- 
peatedly, | wish to examine a little further and 
see how this bill will operate when it comes to be 
put into actual practice. 

In the first place, Mr. President, it seems to me 
to be utterly impossible to forfeit and confiscate | 
the property of any particular persons as bellig- | 
erents, and why? Some of the departments of 
this Government may have the right to confiscate 
the property of Englishmen or Frenchmen or Ger- 
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fiscate the papery of loyal people; nobody pre- 
tends we can do that; and if we undertake to dis- 
criminate, we must institute an inquiry as to the 
personal character of the owner of the property 
seized; or, in other words, we must determine his 


guilt or innocence. It is not enough to show sim- | 
ply that he is an inhabitant of the State of South | 


| 


NAL GLOBE. 
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Mr.COWAN. Yes, sir; halfadozen of them, 
Mr. TRUMBULL. Itis whether acourt of the 





|| United States can administer the laws of nations 


| Carolina, and that the property belongs to him; | 
but we must go further, and show that he has been | 
a guilty participator in the rebellion which now | 


afflicts the country. That is a personal inquiry 
and necessitates a trial in personam, and the prop- 
erty itself furnishes no evidence whatever of his 
guilt or innocence. By the terms of the House 


| bill—and this is the point to which I wish to di- 


| itis provided 


mans or Mexicans, or people of any nationality; || 


but I hold it to be utterly impossible that this Gov- 
ernment, or any other Government, can, by any 
machinery known to the law, select out a partic- | 
ular class of Englishmen, Frenchmen, Germans, 
or Mexicans, and confiscate their property, and 
for this reason: nations confiscate enemy’s prop- 
erty, not because enemies have committed any of- 
fense against their municipal laws or regulations, | 
not because enemies have incurred any personal 
guilt which they desire to punish, but their prop- 
erty is confiscated because of their nationality; it 
is because they are subjects or citizens of the 
Power with which war is waged. 

Now, let us suppose that this Government—and | 
when I speak of this Government I speak of it as | 
an entirety; [do not propose here to discriminate 
between itsvarious branches or departments—were 
to undertake to confiscate the property of the of- 
ficers of the army at war with us, wherever found. 
I think that would be totally impossible. It would 
be impossible that the court could discriminate as 
to persons, in their proceedings against property, 
and determine any such question as its ownership. 
W hen a sovereign confiscates the property ofa bel- 
ligerent, he confiscates it because the property itself 
hasa criminal character from the place where it was 
found, from its apparent destination, or from the 
use in which it is engaged; and no one ever goes 
further than to inquire as to those particular facts. | 
It is never a subject of inquiry as to who is the 
owner; as to whether that owner is guilty or 
whether he be innocent; simply because, if that 
were the inquiry, then the trial becomes a trial in 
personam, instead of proceedings in rem. And in 
the case [ put, the court could not distinguish the 
property of an officer from that of any other per- 


son, and upon the trial the property itself would |) 


have no such characteristic marks which would 
enable them to decide, | 

It is proposed by this bill to seize and confiscate 
the property of certain leaders and officers under 
the government of the confederate States of Amer- 
ica. If we suppose for one moment that that prop- 
erty is seized and carried into a prize court to be 
cendemned, what is the question to be tried, Mr. 
President? Llask honorable Senators upon this 
floor what that question is? It is not, where did 
you find the property? it is not, what use it was 
put to? itis not, as to its destination? but the ques- 
tion is, does it belong to a particular person, and | 
what is the character of that person? Is he a per- 
son described in any of the hive or six classes in 
the first section of this bill? If so, that then in- 
volves an inquiry as to the person, and not as to 
the property. 

The difficulty that this Government would have 
in confiscating the property of a rebel—the diffi- | 
culty, indeed, that any Government would have | 





rect the attention of the Senate more particularl y— 


And the said estate and property and moneys, stocks, 
credits, and effects of the persons aforesaid, are hereby de- 
clared lawful subjects of seizure and of prize and capture 
wherever found; and the President of the United States 


shall cause the same to be seized, to the end that they may |! 


be confiscated and condemned, as hereinafter provided, to | 


the use of the United States. 


That is the proceeding by which this property | 


is to be converted and the proceeds of it put into 
the Treasury of the nation. In the third section 


| it is provided; 





in confiscating the property of rebel subjects—is || 


the fact that they have no nationality. If South | 
Carolina was a distinct nationality at war with us, 
we might readily confiscate the property of the 
we of South Carolina, because we should not 
»¢ incumbered with the inquiry as to whether the 
owner of that property was guilty or not guilty; | 
it would be enough for us to know that he wasa | 


|| of Congress.” ‘* But,’ says the judge, ** 1 do not 
i/ 


South Carolinian; but the difficulty is in conse- i 
quence of the double relation which we hold || 


That to secure possession, condemnation, and sale of any 


of such property, situate and being in any State, district, or | 
| Territory of the United States, proceedings in rem shall be | 


instituted in the name of the United States in any district 
court of the United States, orin any territorial court, or in 
the United States district court for the District of Coluin- 
bia, within which the property above described, or any part 
thereof, may be found, or into which the same, if movable, 
may be first brought, which proceedings shall conform as 
nearly as may be to proceedings in prize cases. 

Mr. President, the law between belligerents is 
very well known. If one of them makes a cap- 
ture, before that capture can be made available and 
the proceeds of it go into the pockets of the cap- 
tors or into the treasury of the Government of the 


captors, it is necessary to carry it into a prize | 


court, that it may be determined whether it was 
lawful subject of prize and capture or not. Ifthe 
court decide that question in the affirmative the 
property is condemned and municipal regulations 
are made by which it is to be disposed of, and the 
proceet!s carried into the treasury. Now, sup- 
pose the President, or his officers, which is the 
same thing were to seize a quantity of property 
under this act, and he were to take it into a prize 
courtand libel it there for condemnation; the ques- 
tion I desire to put is, by what law that court will 


determine whether it be prize or not? Thatis the | 


vital question arising upon this bill: by what law 
is that to be determined? If that court determines 
whether it be a prize or not by municipal law, the 
advocates of this bill are right; then they have 
authority under the Constitution and laws to pass 
the bill; but if that court decides the question by 
the law of nations, then I ask of what avail and 
what validity is that law of Congress in this be- 
half? I put it again, Mr. President. Let us sup- 
pose, if you please, that an officer of this Govern- 
ment seizes the property of General Lee, General 
Johnson, General Beauregard, or Jefferson Davis, 
if you please—I mean the private property, horses, 
cows, furniture, money, stocks, &c.—and takes 


| it into a prize court to have it libeled and con- 


demned as prize: by what law does the court de- 
cide whether that is prize or not? 
Congress? No, sir, not at all, the law by which 
that is determined is the law of nations; and why? 
Because these are belligerents; because this bill is 
set upon the ground that they are belligerents; and 
that is the experimentum crucis; it is the test of 
the cross; and it establishes beyond all question, 
in my judgment, and I think the judgment of all 
others who will examine it calmly and dispassion- 


ately, that if this property were libeled to-day in | 


a district court of the United States as prize, that 
court would be oblfeed to decide that it was not 
prize at all. 
authority do you bring private property taken upon 
land to be condemned by law as prize ?’’ Thepnly 
answer that can be given is, ‘* by virtue of a law 


sit here to administer that law as between bellig- 


erents in prize cases; | sit here to administer the || 
laws of nations; and by the laws of nations pri- || 


By a law of | 


Suppose the judge asks, ‘‘ by what | 
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vate property taken upon land is not lawful prize; | 


and I must therefore refuse condemnation here, 
and direct a return of the property.”” 
Mr. TRUMBULL. Will the Senator from 


towards these people. We cannot, of course, con- |! Pennsylvania allow me to ask him a question? 





| those laws in relation to prizes. 


except it is authorized to do so by law of Con- 
ress? 

Mr. COWAN. The courts of the United States 
sitting as prize courts and determining between 
belligerents, are bound to administer the laws of 
nations; indeed Congress creates these courts for 
the very purpose of administering the law of na- 
tions; and why? ‘To keep us at peace with other 
nations. Itis not only the law, butit is common 


| sense and common reason; and no nation is enti- 


tled to the benefitof the protection which the law 
of nations afford§, no nation is entitled to the rights 
which the law of nations gives to it, unless it es- 
tablishes these courts, and unless it conforms to 
I will give the 
honorable Senator from Illinois a very familiar 
instance. ‘Take the case of letters of marque and 
reprisal. Let us suppose, if you please, that the 
Senator from Illinois is injured by the sovereign 
of Great Britain. He comes to Congress, because 
Congress is by the Constitution the proper tribu- 


| nal before whom to present his grievance, and he 


says, ‘*I have been injured by the sovereign of 
Great Britain, and | demand redress.’”? He may 
ask perhaps for a declaration of war against Great 
Britain to redress him. But suppose Congress 
decide that they will not declare war for that of- 
fense, but say to him instead, ‘* we will give you 
letters of marque and reprisal, authorizing you to 
cross the boundary between the two nations; to 
seize the goods of the subjects of the Queen of 
Great Britain; to seize the subjects themselves, 
and also to seize the goods of all temporary so- 
journers there, and hold them until redress is 
made.’’ Taking his letters of marque and reprisal, 
he crosses the border and he makes prize of a 
temporary sojourner there with his goods, carries 
them into a prize court, and proposes to have them 
condemned. The judge says to him, **by what 
authority did you take this man and these goods?”’ 
He replies, ‘* I took them under a letter of marque 
and reprisal granted to me by the Congress of the 
United States, which in terms authorizes me to 
take temporary sojourners.”? What is the judge 
bound to tell him in that case? It is this, that 
““Congress has exceeded its authority; it has a 
right to grant letters of marque and reprisal under 
the lawsof nations; but those letters must conform 
to that law. This letter is good so far as it au- 
thorizes you to take the goods and the bodies of 
subjects of the offending sovereign; but in so far 
as it has authorized you to take the goods and 
bodies of temporary sojourners it is bad, and we 
will refuse to condemn the prize.’’ Now, the 
court is bound thus to decide, for a most potent 
reason; and if it decided otherwise, the sovereign 
of the **sojourner’’? would have good cause of 
quarrel with us, and instead of having one enemy 
on hand we would have two; and if we followed 
in such a course, none could tell how many 

Mr. TRUMBULL. If the Senator from Penn- 
sylvania will allow me, I wish to ask him if any 
courtof the United States can declare a law of Con- 
gress void for any other reason under heaven than 
because it violates the Constitution of the United 
States. Is there any law of nations above the law 
of Congress? 

Mr. COWAN. I have said, and I say again, 
that the Government of the United States estab- 
lishes these courts for this very purpose—not to 
decide between belligerents according to the laws 
of Congress, because belligerents are not bound by 
the laws of Congress. The laws of Congress do 
not bind the people of Great Britain, nor the peo- 
ple of France, nor the people of any foreign coun- 
try; nor do the laws of Congress now bind the peo- 

le in rebellion and at war with us as belligerents. 
They will bind them in a municipal sense as citi- 
zens and as criminals. But remember, this bill is 
placed upon the grownd that they are belligerents, 
and that we have the right to do this in the exer- 
cise of a belligerent right. 

Mr. SUMNER. Allow me to ask the Senator 
if the Constitation of the United States does not 
expressly declare that all laws passed in pursuance 
thereof shall be the supreme law of the land? 

Mr. COWAN. Yes, sir. 

Mr. SUMNER. I presume the Senator will 
admit that itdoes. Then I willask him whether 
any court would venture to set aside a part of the 
supreme law of the land unless on the ground of 























Tuirty-SeventH Coneress, 2p Session. 








THE OFFICIAL PROCEEDINGS OF CONGRESS, PUBLISHED BY 





THE CONGRESSIONAL GLOBE. 


SATURDAY, JUNE 28, 1862. 


‘JOHN C. 








unconstitutionality ; that is, that it was not passed | he took back all that he said before in Brown’s 


in pursuance of the Constitution. 

Mr. COWAN. That is just my objection to 
this bill; that it is not in pursuance thereof.’’ 

Mr. TRUMBULL. I hope the Senator will 
show it in some other way than by undertaking 
to show that itis not in pursuance of the law of 
nations. 

Mr. COWAN. When I show that it is con- 
trary to the law of nations, 1 show its unconsti- 
tutionality, because there is nothing plainer in the 
world than that the Congress of the United States, 
the Government of the United States, the whole 
people of the United States everywhere are bound 
by the laws of nations; and if we expect to have 
national rights and enjoy national privileges in 
the great family of nations, nothing can be clearer 
than that we are bound by the law of nations. 

Mr. TRUMBULL. As the Senator is assum- 
ing his argument upon that ground, I totally deny 
that the Government of the United States is bound 
by the law of nations. It may destroy every one 
of them; and so say the authorities. Nobody 
supposes we would do it; but we are talking of 
power. The Congress of the United States may 
ass a law that every prisoner shall be hung. 
Would that be in accordance with the law of na- 
tions? It would be a valid law. 1 am not for 
any such law; but as a question of power, the 
law of nations cannot control the Government of 
the United States a moment. 

Mr. COWAN. Mr. President, I am as will- 
ing as the Senator from Illinois to admit the un- 
limited extent to which Congress might make a 
fool of itself. I have no hesitation in the world 
in asserting that Congress might do as many ridic- 
ulous things as the same number of men any- 
where else on earth, if they chose to do it; but I 
do say if they did it they would trample upon the 
laws which bind and knit together the civilized 
world everywhere in national brotherhood. 

Mr. TRUMBULL. I do not disagree with the 
Senator about that. I thought he was arguing 
the question of power, not of policy. If he ad- 
mits that Congress has power to do these things, 
thatis the point. That I understand to be the 
basis of his argument. 

Mr. COWAN. And I am arguing the ques- 
tion of power, the power ofa civilized Govern- 
ment, not that ofa barbarian one which would set 
its feet on the laws of nations, and trample them 
all to the earth and declare itself out of the pale 
of civilization. 

I will not trouble the Senate with authorities, 
because perhaps they will be given to the Senate 
by other gentlemen who have given this subjecta 
more particular consideration than I have; but | 
have no hesitation in asserting that if this bill 
were to pass and become a law, that not a single 
dollar’s worth of property could be condemned 
and confiscated under it in any court of the Uni- 
ted States, doing its duty. 

But, gentlemen say that the courts are not to 
declare the laws of Congress null and void. Mr. 
President, I dissent from that opinion. I say again 
that the judiciary of this country is coérdinate 
with the legislature, and that for the protection 
of the citizen, for the protection of us all, for the 
purpose of establishing human liberty in its per- 
fection, it is right and proper, and it is the duty of 
the courts when this Congress transcends its con- 
stitutional authority, and when it passes laws not 
warranted by the express grants of power in that 
instrument, to declare them unconstitutional and 
void. They have done it repeatedly, and it is 
one of the bulwarks of the liberty of the citizen 
wherever human liberty is appreciated by men, 
that they should do so. 

Mr. TRUMBULL. If the Senator will allow 
me, On that very point, I will read to him what 
Chief Justice Marshall says on that subject. 

Mr.COWAN. From Brown's case? 

Mr. TRUMBULL. Yes, sir; Brown’s case. 
He says in so many words—— 

Mr.COWAN. If would very much prefer if 
the Senator would read to me what Chief Jus- 
tice Marshall said in a subsequent case in which 
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| case. 

| Mr. TRUMBULL. Ihave not had the pleas- 
ure of seeing that subsequent case in which he 
took it all back. 

Mr. COWAN. You will have the pleasure of 
hearing it pretty soon, 

Mr. TRUMBULL. Theargumentof Chief Jus- 
tice Marshall, in Brown’s case, covers the point 
the Senator is now pursuing exactly. He says: 

“ This argument must assume for its basis the position 
that modern usage”’— 


The law of nations is made up of usage. The 
Senator will not deny that— 


**'This argument must assuine for its basis the position 
that modern usage constitutes a rule which acts directly 
upon the thing itself by its owu force, and not through the 


is a guide which the sovereign follows or abandons at his 
will. The rule, like other precepts of morality, of human- 


the sovereign, and although it cannot be disregarded by him 
without obloquy, yet it may be disregarded.” 


That is what the Supreme Court of the United 
States says. 
Mr. COWAN. Mr. President, take that in 


a nation chooses to throw itself without the pale 
of the civilized world, and to trample modern 


back into a condition of barbarism—abandon its 
rights under the law of nations—I suppose it may 
do so; and the Chief Justice says that it may do 
so at the expense of incurring the obloquy of the 
civilized world. Do Senators desire to incur the 
obloquy of the civilized world? I thought this 
struggle was to maintain ourselves in the eyes 
of the civilized world, and to maintain our charac- 
ter and good faith asa civilized people before the 
world, 

Now,‘let me say with regard to that case of 
Brown 

Mr. DAVIS. If the gentleraan from Pennsyl- 
vania will permit me, I will suggest to him that 
the principle decided in the case of Brown was 
this: the question there was whether the decla- 
ration of war gave the right to citizens of the 
United States to claim enemy property within the 
United States or not; or whether a special law of 
Congress was necessary to assert that right. The 
court decided expressly that the declaration of 
war did not authorize the seizure of the property; 
that that was a right appertaining to the sover- 
eignty of this country, which was necessary to be 
asserted by a particular law; and that the civil 
power of this country might or might not assert 
that right. That is the whole of it. 

Mr.COWAN. Thatistrue; and that isa very 
true statement of the case. The point decided 
was thatenemy’s property found within the coun- 
try at the time of a declaration of war made was 
not ipso facto subject to condemnation as prize 
property, but that it required an act of the Legis- 
lature, of Congress, in order to aushorize it. 

Mr.SUMNER. That is where the House bill 
stands. It is that very act of Congress to au- 
thorize it. 

Mr. COWAN. Iam just going to show, if I 
can, that it does not stand and cannot stand there; 
that there is no foundation on which it can rest 
itself, even on that principle. 

Mr. President, property within the jurisdiction 
of the sovereign it is unnecessary to seize; it Is 
there already; and to authorize its condemnation, 
being in the possession of the sovereign author- 
ity, it may require, as was decided in that case, 
an act of the ee in order to warrant its 
condemnation; but I hold that in this country, and 
under our present Constitution and form of Gov- 





peorerss of any of the people of the rebellious 
tates in that way, even if it was in the posses- 
sion of the loyal portion of this Government. I 
will puta case. Suppose a citizen of South Car- 
olina had property in Pennsylvania, and this Con- 
gress were to enact a law by which that property 
could be seized and taken into the prize courts and 


sovereign power. This position is not allowed. This usage | 


ity. and even of wisdom, is addressed to the judgment of | 


its length and breadth, and what is it but simply | 
asserting that which I have just asserted, that if | 


usages and the laws of nations under foot, and go | 


ernment, it would be impossible to confiseate the | 





|| condemned; would that be good law? Suppose 
the owner of that property wereto come into court 
and say, ‘‘ 1 ama loyal citizen of these United 
States;’’ what answer would any Senator on this 
floor make; what answer dare the judge make to 
that?) The property of loyal citizens cannot be 
confiscated. Then I say, Tyee cannot confiscate 
the property of loyal citizens in this way, you 
cannot by these proceedings confiscate the wop- 
erty of anybody; because you can only confiscate 
on the ground that the owners belong to a partic- 
ular nationality, not that they have committed a 
particular crime. To carry it a little further, sup- 
pose the judge were to say to this man,‘ you are 
a South Carolinian; you are within the terms of 
the act; but you are also a rebel and traitor,” 
‘* Very well; then I demand a trial.’’ What trial 
| is he entitled to? He must be presented by a grand 
jury, and tried by a petit jury of his peers; and 
there is no authority in the Government to dis- 
pose of him or his propesty in any other way; 
and then if they took his property, they would 
take it as a penalty for crime, and not as a war 
measure because he was a belligerent; two things 
which are essentially and entirely different. 

Now, i will read what Chief Justice Marshall 
said subsequently in another case, 

I was about to say, however, a moment ago, 
that what he says in the case of Brown is of no 
binding authority whatever. Whata judge says 
on the way to his conclusion, what he may say 
by way of episode in arriving at it, or as the hon- 
orable Senator from Vermont (Mr. Cotramer] 
expressed it, what he slops over, is not law in any 
court. The question is, what is the point that he 
decides; and I say that the point he decided here 
was that that timber sought to be condemned was 
not the subject of prize and condemnation in the 
court where the district attorney attempted to con- 
demn it. That was the whole of it. What he 
said on that which was not in question, what he 
said upon a question which was not before him 
and not argued, amounts to nothing; but if that 
obiter dictum is worth anything, here is one | trust 
equally good. Inthe ease of the United States vs. 
Percheman, decided at the January term, 1833, 
and which is to be found in 7 Peters’s Reports, 
on the 86th page, the same judge said: 

“Tt may not be unworthy of remark, that itis very un 
usual, even in cases of conquest, tor the conqueror to do 


more than to displace the sovereign and assume dominion 
over the country.”’ 











It is very unusual even in cases of conquest for 
the sovereign to do more. 

Mr. TRUMBULL. This isan unusual rebel- 
lion. 

Mr. COWAN. This Congress has solemnly 

and unanimously decided that this war is not 
waged forconquest. It cannot be waged for con- 
quest, Itis impossible that it could be waged for 
conquest. How can the sovereignty of the United 
States make conquest of that of which it is the 
rightful owner already? Can this Government 
make conquest of Virginia? Virginia is already 
its own, and owes to it allegiance; and so it is of 
every foot of territory within the limits of the 
Union. 
. Mr. President, it is utterly useless to attempt 
to put this war upon the footing of conquest. If 
that was to be insisted upon to-day on the partof 
the Congress of the United States, the war would 
not last twenty days. The people of this country 
do not desire conquest; they do not desire subju- 
gation; they desire reconciliation, reconstruction ; 
they desire the restoration of the Union and the 
supremacy of the lawsas they were before this dis- 
turbance occurred. 

Mr. SUMNER. They desire victory. 

Mr. COWAN. They desire victory, as the Sen- 
ator says; but they desire victory for what? To 
put a feather in their cap? To have it written 
down that they have overcome their brethren in 
fight? Mo, sir, that is a poor, a mean ambition. 
They desire victory because it brings back safety, 

and rescues those who have been overrun by the 
| rebellion. They desire victory, butthey desire it 
to another end than victory itself. 
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Mr. HOWE. Will my friend allow me 
make just one suggestion? 

Mr. COWAN. Certainly. 

Mr. HOWE. It is that we are not fighting our 





brethre n; Wwe are fighting our enemies, as I under- 


stand it. 

Mr. COWAN. 
to that opinion, and I will give my reasons for it. 
1 am afraid that is a question which is not very 


Mr. President, I do notagree | 


well understood as yet; but before this matter is | 
over, it will be understood, and all men will un- | 


derstand it; they will be bound to understand it 
before we get through with this rebellion. Ninety- 
nine out of every hundred of these men with 
whom we are at war to-day are our brethren. 
Why? Will any gentleman, who has taken the 
»ains to look into the history of rebellions, who 
Lnowsanvalar of men or of mankind generally, 
undertake to assert and say that the masses of 
the peeple South are traitors and rebels as against 
the Government of the United States? If that 
were true, if that could be true, then our war is 
worthless. But, Mr. President, it is not true. 
This rebellion is the work of a few men, and its 


spread and its enlargement is the fault of the Gen- | 


eral Government of these United States, not the 
fault of the people of the southern States. How 
is it? Who started it? Where did it begin? Does 


any man believe thatatthe time this rebellion broke | 


outin South Carolina ten thousand men would 
not have crushed it at once and shielded every- 
body from it? I have never heard a man venture 
a contrary opinion. Ido not believe any man en- 
tertains a contrary opinion. This rebellion sprung 
up justasall rebellions do. It is first in the hands 
of a few -bad, desperate men, who overawe the 
community, and seize, if they can, the insignia 
of power and establish a de facto government; 
but after that de facto government is established, 
do you expect the people to resist it? Do you 
expect the ninety-nine men out of abundred who 
are non-combatant, who are powerless, weak, 
and feeble—ignorant, if you please, of constitu- 
tional jaws, constitutional rights, and constitution- 
al remedies—to resist such agovernment?) What 
would you have had the poor people of South 
Carolina to do after this rebellion had been al- 
lowed to go on until it seized the government of 
that State, had its driver seated upon the box, 
with the reins in his hands and his whip cracking 
over the backs of the people? What would the 
people of your State is Mr. President, if rebels 
seized upon the State government of Vermont, if 
they had the Governor, the Lieutenant Governor, 
the Legislature, and the judges, and ifthey had the 
whole machinery of the State government in their 
hands? Who would resist? You might, sir; 
your colleague might; strong men might; but 
would the mass of your people resist? To sup- 
»08e that they would is to suppose what no people 
Son ever done under the sun, and what no people 
ever willdounti! men attain toa stature larger than 
that to which they have heretofore grown. 
Then, to follow on, let us suppose a citizen of 
South Carolina at the bar of this Senate to-day, 
arraigned here as a rebel, what would he say to 
you? What would ninety-nine out of one hundred 
of those people say to you? They would say to 
you, ** Gentlemen, 1 wasa Union man, I was not 
a rebel; | had no quarrel with the Government of 
the United States; it had never injured me; I had 
always believed it was the best under the sun and 
1 was perfectly content with it.” “ Well, why 
did you allow this rebellion to get up?’’ He re- 
torts the question upon us and says, “* Why cd 
you allow it to getup? In and by the Constitu- 
tion, the General Government guarantied to South 
Carolina a republican form of government. That 
General Government guarantied again, and it was 
part of the consideration upon which the contract 
was entered into, that it would repel invasion and 
that it would suppress rebellion.”’ “* Now,’’ says 
he, *‘ did you do it? I never would have thought 
of going into that rebellion, I do not know any of 
my neighbors who would have gone into it, be- 
cause we were all peaceable people; but there were 
a few hoi-headed, desperate men, who determined 
to withdraw the State from the Union, and they 
undertook to establish an independent govern- 
ment over us; they had the machinery in their 
hands, and we were obliged to submit; and what 
then did you do to discharge your guarantee, how 
did you relieve yourselves of your constitutional 
obligations?’’ Tsay, Mr. President, that Mr. Bu- 





| 








chanan put his hands in his breeches pockets, and an inquiry as to him and his identity, and not as 


said he and the General Government, ** we can 


kind of thing, and the little fire there kindled was 

allowed to burn and spread by his neglect and that | 
of the General Government, until it overran | 
seven or eight States, and established itself in a 
great de facto government, which is now known 
as the government of the confederate States of 
America. The masses of the people were obliged 
to submit and yield, however unwillingly, and 


| under the circumstances it was all they could do; 
/ and, Mr. President, 1 have nota doubt that if we 
| could rescue them to-morrow from the tyranny of 


that government which is over them, they would 
come back gladly to theirallegiance, never to leave 
itagain. And our efforts are to be directed, and 
solely directed, in my judgment, to suppressing 
that armed rebellion, seizing the men who fo- 
mented it, and punishing them by the Jaw and 
with severity. Leteverybody else oe treated with 
kindness and conciliation Let them be brought 
back, if possible, in that way, and if they are not 
brought back in that way, I have no hope that 


| they will ever be brought back at all; and I say 


here, and I say it again, that the fault of this 


rebellion and its spread, and the fact that it has 


involved such numbers of people in it, is to be 
attributed far more to the bad conduct of the 
General Government of these United States at the 
time it broke out, than it is to the masses of the 
people it now affects. True, the latter are now 
angry and enraged. In war that is always the 


| case; but their resentment against us can have no 


| deep foundation because it is not based upon 





| have not been avenged. 


wrongs unredressed, nor upon injuries which 


0 It is merely the result of 
the collision; and if the collision were once ended, 
it would cease to be. 


I shall now proceed to read a little further, hav- 
ing been diverted from the quotation: 
* The modern usage of nations, which has become law’’— 


That is the language of Judge Marshall— 


| ** would be violated ; that sense of justice and of right which 


is acknowledged and felt by the whole civilized world would 
be outraged, if private property should be generally confis- 
cated and private rights annulled. The people qhange their 
allegiance””— 

‘*The people,’’ mark it, the mass of the people, 
who in all rebellions of this kind are not half so 
guilty as oy are supposed to be. The guilt rests 
with the leaders, not with the people— 

“their relation to their ancient sovereign is dissolved ; but 
their relations to each other and their rights of property re- 
main undisturbed.’’—7 Peters’s Reports, 87. 

I might read more, but that is enough for the pur- 
pose to show Judge Marshall’s opinion in 1833, 
that we are bound by the law of nations. 

Now, Mr. President, 1 propose to make a few 
remarks with regard to this proposed law, and to 
show, I think, that the execution of it is impos- 
sible for another reason. The third section pro- 
vides ‘* that proceedings in rem shall be instituted 
in the name of the United States in any district | 
court of the United States.’’ Now, what are pro- 
ceedings in rem? They are proceedings in rem 
because they enable the court to decide a question 
and inflict a penalty, because they have in their 
possession and under theircontrol property which 
was used, or intended to be used, for some unlaw- 
ful or belligerent purpose. You cannot institute 


anywhere and everywhere, regardless of its uses 
or intended uses. Before you can avail yourselves 
of it, the property itself must have been a guilty 
instrument, and must itself furnish the evidence 
upon which its condemnation rests, in all cases 
where the contest is between belligerents, as in 
this case. 

Now, I say that the property of these persons 
which is contemplated to be confiscated here in 
this case, is not of the character indicated in any 
respect, and can in nowise be distinguished from 
the property of anybody else. Let us take a case. 
A loyal man resides upon a certain farm, and his 
property is there. A disloyal man resides upon 
one adjoining, and his property is there. Now, 
what is there in either case that affords you any 
clue to the character of the owner? And when 
you bring that property into court it is not a ques- 
tion whether it is guilty property or not; it is not | 
a question in rem, but in personam. The first in- | 





quiry is, and must be, “1s this the property of a 
person described in thislaw?’’ And this becomes 
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to the property taken. And to call this a proceed- 


| do nothing, we cannot coercea State,’’and all that || ing in rem is to stultify this Congress and this 


| Senate, the great majority of whom are lawyers. 


| 








If you find smuggled goods, you can proceed 
against them in rem, because the very fact that the 
goods are smuggled, and as such are there pres- 
ent, proves all that you want to establish. You 


| can proceed against the ship of aslave-trader, be- 


cause the use in which you find it establishes the 
main fact upon which you decide. You do not 
care where the trader is; you do not care whether 
he is guilty or not guilty insane or sane; that is 
not the question. Itis enough for you to know 
that the ship was engaged in such traffic, and 
therefore it is lawful prize. The property itselt 
establishes the factum probandum. Therefore, 
to say that proceedings in rem can be instituted 
as against property which you pick up all over 
the country everywhere, and which is not contra- 
distinguished from any other property adjoining, 
is simply to utter absurd legal nonsense. I am 
inclined to think that the persen who drew this 
bill had some kind of glimmering notion running 
through his brain that it was necessary to make 
ita mongrel before it would work—a kind of cross 
between Mars and Minerva, a hybrid, half bel- 
ligerent and half municipal—because he says tlie 
proceeding “shall conform as nearly as may be 
to proceedings in prize cases, or cases of forfeit- 
ure arising under the revenue laws.” Cases of 
forfeiture under the revenue laws arise by virtue 
of municipal regulations, not because the person 
who was defrauding the revenue was a belliger- 
ent. ‘The two things are totally and entirely dif- 
ferent, and this phrase here demonstrates, better 
than anything else could do, the utter confusion 
of ideas which seems to have taken place in the 
heads of many people with regard to this subject. 

Knowing, Mr. President, that we cannot con- 
fiscate by mere municipal regulation, the belliger- 
ent right is appealed to. Finding that that fails, 
because it is to be administered under the law of 
nations, then we are thrown back again upon mu- 
nicipal law, and reasoning back and foward thus 
between these two powers, it is hoped by its advo- 
cates this bill may be got through, though the 
Constitution should be destroyed in the conflict. 

Now, Mr. President, I have nota particle of hes- 
itation in saying thatif you pass the billit will not 
be worth the paper it is written on; it will never 
pay the expense of printing; you will never real- 
ize a dollar from it. The desperation of the rebel 
leaders, who overawe the masses and who control 
them, despite their will and wish, as I believe, is 
such that you find now you cannot buy cotton; 
they wil not only not allow you to confiscate, but 
they willnotallow youto buy. Youare at present 
in the cotton States trying to buy cotton at a fair 
price from men who would be willing to sell it. 
Can you? The horizon is lighted up nightly in 
the neighborhood of your advancing armies with 
the glare of burning cotton, They burn it before 
you seize it, they burn it before you buy it; and 


| do you suppose the people whose property is con- 


fiscated here will ever allow it to remain until you 
get your hands upon it?) They would be singu- 
larly benignant if they did. When they burn the 
cotton that you are willing to pay for, much more 
would they burn and destroy their personal prop- 


| erty which you propose to carry off and confis- 
proceedings in rem against property generally, || 


cate in a prize court, as a means of bringing them 


| to terms. 


Bat, Mr. President, suppose you had it, sup- 
pose you were enabled to go into the barn-yards 
and drive away the horses and cows, the oxen, 
the asses, and the swine, and that you could go 
into the mansion and gut it of its furniture, carry 
off its bureau, its bedding, its utensils, and take 


| them into a prize court to be condemned, whata 


spectacle would you present in this age of the 
world! How ry, mgs it be before they would 
be condemned ? ow far is it to the court, or is 


| the court to follow the Army and condemn upon 
| the spot? I suppose that is hardly pretended. If 


you get yr hands upon property, what will be 
done? e complain of fraud, peculation, and 
rascality now in the conduct of this war; and if I 


| wanted to establish a method by which all the 
thieves and plunderers were to have free license 


| 


upon the territory of the people with whom we 


are at war, I believe I would pass this act. What 
an abundant harvest might be gathered by rapa- 
cious camp followers under it; and how much of 
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the proceeds of this legalized plunder would find 
its way into the Treasury? How keep it till con- 
demnation? I believe there is a provision, how- 
ever, that perishable articles seized under the act 
shall be used or sold; but I take it that personal 


property is not generally considered perishable. | 


‘*Perishable articles,”’ if l understand the meaning 
of the phrase, mean those that will not endure 


for any length of time; but the more permanent | 
commodities are not within that category, and | 


such property would all have to be kept, if once 
seized, until it was condemned in a prize court, 
and then sold. Now, by the time it was sold and 
the expenses paid, 1 should like to know how 
much of indemnity there would be as against the 
losses sustained by loyal men, or as against the 
losses of the country as sustained by the war. 
Mr. President, | am as anxious to have some 
mode fixed by which the expenses of this war are 
to be paid as anybody else. 1 would be ver 
glad if somebody could devise a method by which 


the guilty instigators of this war should be made | 
to pay for it; but I have no faith in this project, | 
and I think there are many gentlemen upon this | 
floor who are in favor of a confiscation bill, who | 
have openly expressed their belief that they did | 


not think a dollar would ever find its way into the 
Treasury which had been realized from a measure 
ofthis kind. lam very certain of it formy own 
part. And then the task that would be imposed 
upon the court would be equivalent to letters of 
administration -— the estates of these people 
who are within the purview of the act. Section 
seven provides: 

* "That in all cases arising under this act where the pro- 
cecds of property sold shall be paid into the Treasury of the 
United States, a distinct account shall be kept thereof, and 
any Joyal creditor of the former owner of such property 
may within ninety days, and not thereafter”— 

And upon that I believe there is an amendment 
now pending to make it one year— 

‘except as herein provided, exhibit his claims to the See- 
retary of the ‘T'reasury, who, upon proof of the loyalty of 
the claimant and the justice of the claim, shall have power 
to allow and pay the same out of such proceeds: Provided” — 
This is a most important proviso— 


“'Thatif the several claims exhibited anid ascertained:shall 
exceed the amount so deposited in the Treasury, they shall 


be ratably paid.” 

Or, in other words, more is not to be paid than is 
received and in the fund. If anything were to be 
realized, this might be a very serious objection to 
this bill. I suppose it is the first time in the his- 
tory of the world that one belligerent sought to 
confiscate the property of another as a belligerent, 
and undertook to pay the liens, incumbrances, and 
charges upon it, or undertook to pay the debts of 
the belligerent. Think of it! The sovereign con- 
fiscating the property of a belligerent, provides 
that out of the funds and out of the proceeds of 
that property he will pay the debts of that bellig- 
erent! hy, Mr. President, it is an accumula- 
tion of absurdities, and this last clause, perhaps, 
was only needed to finish the pile. 

Mr. President, I am in favor, thérefore, of 
amending this bill as proposed by the Senator from 
New Hampshire, although I am very free to say 
that the bill proposed to be substituted is, in my 
opinion, liable to a great many and serious objec- 
tions; butithas one redeeming feature aboutit, that 
it professes to base itself upon the municipal power 
of this Government, its right to pass municipal 
laws and regulations; and it preserves, as far as 
possible, the rights of the citizen in the application 
of those laws, which I hold to be of paramount 
importance. I hope it will be substituted. 

Mr.SUMNER. Mr. President, too tardily the 
house of a rebel general in Virginia has been taken 
by the Government and set apartasa military hos- 
pital for the reception of our soldiers, wounded 
and maimed in battle. At least three churches 
here in Washington have been seized and occu- 
pied for the same purpose. All applaud these acts, 
which make the house more historic and the 
churches more sacred than ever before. But pray, 
sir, under what authority is this done? Not ac- 
cording to any contract or agreement; not accord- 
ing to any due process of law; not even according 
to any statute. And yet the language of the Con- 
slitution is positive: ** no soldier shall, in time of 
peace, be quartered in any house withoutthe consent 
of the owner; nor in time of war but in a manner 
to be prescribed by law.’’ If it be time of peace 
now, then is the Constitution violated by quarter- 
ing soldiers in these houses without the consent of 





oo 


the owner. If it be time of war now, then is the 
Constitution violated by quartering these soldiers 


in a manner not prescribed by law—if, indeed, the | 


~ 


provisions of the Constitution are not entirely in- 


applicable to what is done under the military re- | 
quirements of self-defense, which isa supreme law | 


above all other laws or constitutions devised by 
men. 


vain to invoke its provisions in other cases, where 
it is less explicit, in restraint of the rights of war. 
Itis true that the Constitution ambiguously pro- 


vides against certain forfeitures as an incident to || 


an *‘attainder’’ of treason; it also positively pro- 
hibits ‘* ex post facto laws,’’ and it nobly declares 
that ** no person shall be deprived of life, liberty, 
or property, without due process of law.’’ But 
there is nothing in the House bills for the con- 


fiscation of property or the liberation of slaves | 


which is obnoxious to either of these provisions, 
There is no attainder of treason, no ex post facto 
law, and no taking of property without due pro- 


cess of law; for the judicial proceedings which | 


these bills institute are competent for the purpose. 
The House bills are not criminal statutes, nor do 
er institute criminal proceedings. 

do I say unhesitatingly that these bills are above 
constitutional objection. It is not too much to 
say, Sir, that they are as constitutional as the Con- 
stitution itself. [t was once said of a subtile spirit 
of criticism that it would finda heresy in the Lord’s 
prayer; and sucha spirit, permit me to say, is 
needed to find anything unconstitutional in these 
bills. 

Of course, in assuming the complete constitu- 
tionality of these bills, which already have the 
sanction of the House of Representatives, I as- 
sume as a cardinal principle of constitutional law 
that, whatever may be the condition of slaves in 
the States and under State Jaws, they are, under 
the Constitution of the United States, persons, and 
not property; so that, in declaring their emanci- 
pation, Congress is not constrained by any of the 
constitutional requirements with regard to prop- 
erty. Whatever may be the claims of property, 
slaves are men, and I but repeat an unquestionable 
truth of morals, confirmed by our Declaration of 
Independence, when I say that there can be no 
property in men. Mr. Winter Davis, of Balti- 
more, has reminded the country that Congress, on 
the motion of Mr. Clay, has already undertaken 
to declare the freedom of slaves without any ‘* due 
process of law,” and the present Congress, by a 
bill of the last session, setting free slaves actually 
employed in the rebellion, has done the same thing, 
so that the principle is completely established. 

But even if the bills seemed obnoxious to cer- 
tain constitutional provisions—as they clearly are 
not—this objection and every other objection will 
be found to disappear when it is understood that 
they are war measures, derived from the capacious 
war powers of Congress, applicable only to public 
enemies, and limited in duration to the war. Con- 
sidered in these aspects, and with these qualifica- 
tions, these bills are only an agency in the prose- 
cution of the war, and the power to enact them is 
as clear as the power to raise armies or to levy 
taxes. An ancient historian, in words adopted by 
the greatest modern publicist, has told us that 
‘* war has its laws, no less than peace.’’ (Grotius, 
Prolegom., quoting Livy.) hese words are 
placed by Grotius at the head of his great work, 
and they embody a fundamental principle. The 
rights of war are not less peculiar than the victo- 
ries of war, which are so widely different from the 
victories of peace. 

Pray, sir, where in the Constitution is the lim- 
itation of the war powers of Congress? Let Sen- 
ators who would limit them mention a single sec- 
tion, line, or phrase, which even hints at any 
limitation. If it be constitutional to make war, 
to set armies in the field, to launch navies, to oc- 
cupy fields and houses, to bombard cities, to kill 
in battle—all without trial by jury or any process 
of law or judicial proceedings of any kind—it is 
equally constitutional, as a war measure, to confis- 
cate the property of the enemy and to liberate his 
slaves. Nor can it be doubted on principle that 
if the latter be unconstitutional, then are all the 
other agencies of war unconstitutional. You may 
condemn confiscation and liberation as impoli- 
tic, but you cannot condemn them as unconstitu- 
tional unless, in the same breath, you condemn 


But if the Constitution, in a case where it || 
is singularly explicit, can be disregarded without | 
question in the exercise of the rights of war, it is || 


Therefore | 





eee 


| on land an 


all other agencies of war, and resolve our present 
proceedings into the process of a criminal court, 
guarded at each step by the technicalities of juris- 


| prudence, 


Sir, | speak frankly, according to my convic- 
tions, claiming nothing for myself which | do not 
freely accord to others. In this discussion there 
| is no need of sharp words or of personal allusions 

of any kind; nor can anything be gained by any 
| misstatement of the position of another. It is 
| easy to say that Senators who insist upon the 
| war powers of Congress are indifferent to the 
| Constitution; but I do not admit that any Senator 
| is more anxious for the Constitution than myself, 
| The war powers of Congress are derived from the 


|| Constitution, but when once set in motion, are 


without any restraint from the Constitution, so 
that what is done in pursuance of them is at the 
same time under the Constitution and outside the 
Constitution. It is under the Constitution in ite 
beginning and origin. It is outside the Constitu- 
tion in the latitude with which it may be con- 
ducted. But, whether under the Constitution or 
outside the Constitution, all that is done in pur- 
suance of the war powers isconstitutional, Itis 
easy to cry out against it; itis easy, by misap- 
plication of the Constitution, to call itin question; 
but it is only by such a misapplication, or by a 
senseless cry, that its complete constitutionality 
can for a moment be drawn into doubt, 

The language of the Constitution is plain and 
ample. It confers upon Congress all the specific 
yowers incident to war, and then further author- 
izes it **to make all laws which shall be necessary 
and proper for carrying into execution the fore- 
going powers.’’ Here are the precise words: 

« The Congress shall have power todeclare war, to grant 


letters of marque and reprisal, to make rules concerning cap- 
tures on land and water, to raise and support armies’’— 


Mr. DOOLITTLE. I should like to ask the 
honorable Senator a single question, if | am not 
| interrupting him, in regard to the clause of the 
Constitution he has just quoted. 

Mr. SUMNER. I have not got through with 
the quotation. 

Mr. DOOLITTLE. I refer to the clause in 
regard to captures. It is distinct, by itself. Does 
the Senator think that, under the war power, any 
capture can be made of property without actu- 
ally taking it? Can the title to the property be 
affected until you do take it; make a capture of 
it? In order to exercise the war power of cap- 
ture, must you not take it? 

Mr. SUMNER, Itseemsto me that is implied 
in the very word ** capture,”’ ** Capture’’ implies 
taking 

Mr. DOOLITTLE, Well, if capture 

Mr. SUMNER. Will the Senator allow me to 
| finish the clause | was reading? 

Mr. DOOLITTLE. I do not wish to get from 
the true point, because in discussing this question 
before with the honorable Senator from Illinois, 
the Senator stated distinetly that under the bill, 
as he understood it, there could be no capture of 
property without the taking of it, no passing of 
the title without its being actually seized. lL only 
desire to know whether | so understood the Sen- 
ator, 

Mr. SUMNER. When the Senator from Wis- 
| consin interrupted me, I was reading the clause 

of the Constitution conferring the war powers of 
Congress. 

‘‘ The Congress shall have power to declare war; to grant 
letters of marque and reprisal; to make rules concerning 
captures on land and water; to raise and support armies; 
to provide and maintain a navy; to make rules for the gov- 
ernment and regulation of the land and naval forees; to 
provide for calling forth the militia to execute the laws of 
the Union, suppress insurrections, aud repel invasions ; and 
to make all laws which shall be necessary and proper for car- 
rying into execution the foregoing powers, and all other 

owers vested by this Constitution in the Government of the 
nited States, or in any department or officer thereof.” 











Can language be clearer? There may be other 
parts of the Constitution open to question; but 
| there is no room for question here The text is 
| full and unequivocal. The powers are enumer- 
ated. Without stopping to consider them in de- 
tail, it will be seen that the most important are ex- 
| elusively incident to a state of war, and not toa 
state of peace. A declaration of war is of course 
war, and ** all laws necessary and proper for car- 
rying into execution” this declaration are called 
into being by the war. Rules concerning captures, 
water, are, from necessity, dormant 
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till aroused by war; but when aroused they are, 
like the other war powers, without any check from 
these constitutional provisions, which, justso long 
as peace prevails, are the boast of the citizen. 

The bills now under consideration are obvi- 
ously founds d on the war powers. The first sec- 
tion of the first bill begins as follows: 

Ihat all the estate and property, money, stocks, credits, 
and effects of the persons hereafter named in this section, 
are hereby forfeited to the Government of the United States, 
and are declared lawful subjects of seizure and of prize and 
capture wherever found, for the indemnity of the United 
States against the expenses of suppressing the present re- 
bellion. 

Mr. DOOLITTLE. Now, I wish to direct the 
Senator’s attention to the point, whether he un- 
derstands that any title passes until there is a seiz- 
ure. lL come right to the point. 

Mr. SUMNER, I came to the point when I 
reminded the Senator of the clause of the Consti- 
tution out of which the bill is derived, declaring 
that Congress may make rules concerning cap- 
tures. Whatisacapture? A taking. That is 
my answer, I gave it before. 

Mr. DOOLITTLE. If I understand the Sen- 
ator correctly, | am perfectly satisfied with his 
answer, that there must bea seizure before the title 
can be divested. 

Mr.SUMNER. Who haseverquestioned that? 

Mr. DOOLITTLE., I simply desired to know 
whether that was your understanding, that there 
must be a seizure of this property before the title 
can be divested. 


Mr. SUMNER. Under the present bill there 


can be no tile which is not founded on the terms | 


of the bill, and the bill starts with declaring that 
certain property shall be the subject of seizure, 
prize, and capture wherever found, and capture 
means taking. 

The Senator must be very hardy who denies the 
power of Congress, in the exercise of belligerent 
rights, to pass such a bill; and he must be equally 
hardy when he insists that belligerent rights are 
impaired by any limitations of the Constitution. 

if the enemies against whom we are now waging 
war were not our own fellow-citizens—if they 
were aliens unhappily established for the time on 
our territory—there would be no fine-spun ques- 
tion of constitutional immunities. Such immu- 
nities are essentially municipal in their character; 


but a public enemy can claim nothing merely | 


municipal. The immunities which he enjoys are 
such only as are conceded by the rights of war; 
nor more, norless. Asa public enemy, he seeks 
to subvert our Government, its laws, and its Con- 
stitution; and in this warfare he proceeds accord- 
ing to the rights of war, indifferent to any mere 
local law. Butif the war on our part were in ac- 
cordance with our mere local law, and in subor- 
dination to those provisions of the Constitution 
which were devised for peace, it is evident that 
our Government would be unable to cope with its 
enemy. It would enter into battle with its hands 
tied behind its back. Of course, in warfare with 
people of another country, Senators would not 
require any such self-sacrifice. 

But the rights of war are fixed, whether against 
alien enemies or against enemies whose hostility 
is aggravated by the guilt of rebellion; with this 
single difference, that against rebel enemies these 
rights would seem to be more complete and un- 
sparing. Show me any right of war which may 
be employed against alien enemies, and I now,in 
the name of the Constitution, insist upon its em- 
ployment against rebels arrayed as enemies. Be- 
cause enemies are also rebels, they are not on this 
account any the less enemies. Because rebels are 
also enemies, they are not on this account any the 
less rebels. The double character which they bear 
increases their liabilities, subjecting them to all 
the penalties of war enhanced by those personal 
responsibilities which every partaker in rebellion 
necessarily assumes. 

And yet, sir, the Constitution is cited as a lim- 
itation upon these rights. As well cite the Con- 
stitution on the field of battle to check the bay- 
onet charge of our armies, or atthe bombardment 
of a fortress to restrain the fiery rain of shells, 
Or, to adopt the examples with whieh I began, as 
well cite the Constitution to prevent the uccupa- 
tion of churches here in Washington as hospitals 
for our soldiers, or to save the house of General 
Lee in Virginia from a similar dedication. The 
Constitution is entirely inapplicable. Sacred and 
inviolable, the Constitution is made for friends who 
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| ample; but in time of war a mere penal statute 


| Constitution, where are you to stop? If the Con- 


| tween peace and war, and who established powers 


acknowledge it, and not for enemies who disavow 
it; and it is made for a state of a peace, and not | 
for the fearful exigencies of war. War, asitcomes, 

treads down within its sphere all rights except the 

rights of war. Born of violence, and looking to | 
violence for victory, it discards all limitations, ex - 

cept such as are supplied by the rights of war. 
Once begun, war is a law unto itself; or, in other 
words, it has a law of its own, which is a part of 
itself. And just in proportion as you seek to 
moderate it by constitutional limitations, do you 
take from war something of its efficiency. In 
vain do you equip our soldiers with the best of 
weapons or send into the field the most power- 
ful batteries, the latest invention of consummate 
science, if you direct them all in full career to stand 
still for an indictment or other due process of law, 
or at least for the reading of the riotact. But, sir, if 
you undertake to limit the rights of war by the 


stitution can interfere with one, it can interfere 
withall. Ifthe Constitution can wrest from Gov- 
ernment the weapons of confiscation and libera- 
tion, there is no other weapon in the whole arsenal 
of war which it may not take also. 

Sir, the Constitution is guilty of no such ab- 
surdity. It was made by wise men, familiar with 
public law, who saw clearly the difference be- 


accordingly. In circumscribing the peace oe 
with constitutional checks, they left untouched the 


war powers. They declared that, in the adminis- 
tration of the peace powers, all should beable to in- 
voke the Constitution asa constant safeguard. But, 
in bestowing upon the Government war powers 
withoutlimitation, they embodied in the Constitu- 
tion all the rights of war as completely as if those 
rights had all been expressly set down and enu- 
merated; and among the first of these rights is the 
right to disregard all the rights of peace. Sir, an 
alien enemy 18 not even admitted to sue in your 
courts. 

There is a saying of antiquity, already quoted 
in this debate, inter arma silent leges—in the midst 
of arms the laws are silent. Handed down from 
distant ages, and repeated by successive genera- 
tions, thissaying may be accepted as the embodied 
result'and very essence of human experience. 
Had it not been true it would have been forgotten, 
or at least it would have ceased to be repeated. 
But it declares a truth to which every war practi- 
cally testifies, while it is founded in reason and 
the nature of things, confirmed by centuries as at- 
testing witnesses. But the Constitution itself is 
only a higher law, nor can it claim to speak in 
time of war, and within the sphere of war, more 
than any other law. 

How vain, then, to adduce against confiscation 
and liberation, as war measures, an objection de- 
rived from the Constitution, and how vain also to 
offer a penal statute, under the peace powers of 
the Constitution, as a war measure. War is war. 
Better arrest it at once, if it is to be war on the 
one side and peace on the other; if our enemies are 
to employ against us all the rights of war, while 
we can employ against them only the rights of 

eace. Penal statutes are good for peace, when 
aws prevail; but in the midst of warand against 
enemies, when laws are proverbially silent, they 
are of no avail. What enemy now arrayed in arms 
can be indicted; or, if indicted, convicted under the 
most stringent of penal statutes? Not Jefferson 
Davis himself. Why then painfully construct this 
legislative verbiage? Why these new penalties for 
treason, which, from the nature of the case, can- 
not be enforced in this hour of our need? Why 
not see things as they are, and do what the mo- 
ment requires? The war powers of Congress are 


against a public enemy is not so much as a pop- 
gun. 
But there are Senators who claim these vast war 
powers for the President, and deny them to Con- 
ress. The President, it is said, as Commander- 
in-Chief, may seize, confiscate, and liberate under 
the rights of war; but Congress cannot direct these 
things to be done. Pray, sir, where is the limita- 
tion upon Congress ? Read the text of the Consti- 
tution, and you will find its powers vast as all the 
requirements of war. There isnothing which war 
be done anywhere under the rights of war, which 
may not be done by Congress. I do not mean to 
question the powers of the President in his sphere, 
or of any military commander within his depart- 

























ment. But I claim for Congress all that belongs 
to any Government in the exercise of the rights 
of war. And when I speak of Congress, let it be 
understood that I mean an act of Congress, passed 
according to the requirements of the Constitution 
by both Houses and approved by the President. 
It seems strange to claim for the President alone, 
in the exercise of his single will, war powers 
which are denied to the President in association 
with Congress. Surely, if he can wield these pow- 
ers alone, he can wield them in association with 
Congress; nor will their efficacy be impaired when 
it is known that they proceed from this associate 
will, rather than from his single will alone. The 
Government of the United States appears most 
completely in an act of Congress. Therefore war 
is declared, armies are raised, rules concerning 
captures are ntade, and all articles of war regu- 
lating the conduct of war are established by act of 
Congress. It is by act of Congress that the war 
powers are all put in motion. When once in mo- 
tion, the Preabhent must execute them. But he is 
only the instrument of Congress, under the Con- 
stitution of the United States. 

It is true the President is Commander-in-Chief; 
but it is for Congress to make all laws necessary 
and proper for carrying intoexecution his powers; 
so that, according to the very words of the Const- 
itution, his powers depend upon Congress, whigh 
may limit or enlarge them at its own pleasure. 
Thus, whether you regard Congress or regard the 
President, you will find that Congress is the arbiter 
and regulator of the war powers. 

Of the pretension that all these enormous pow- 
ers belong to the President and not to Congress, 
I try to speak calmly and within bounds. | mean 
always to ee But a pretension so 
irrational and unconstitutional, so absurd and ty- 
rannical, is not entitled to respect. The Senator 
from Ohio, [Mr. Wape,] in indignant words wor- 
thy of the Senate, has branded it as slavish, and 
handed it over to judgment. Born in ignorance, 
and pernicious in consequences, it ought to be re- 
ceived with hissings of contempt, and justin pro- 
portion as it obtains acceptance, with execration. 
Such a pretension would change our Government 
from a Government of law to the Government of 
a military dictator. It would degrade our proud 
constitutional Republic, where each department 
has its appointed place to one of those short-lived 
vulgar despotisms which have appeared occasion- 
ally as a warning to mankind. That this preten- 
sion should be put forward in the name of the 
Constitution is only another illustration of the 
effrontery with which the Constitution is made 
responsible for the ignorance, the conceit, and the 
passions of men. Sir, inthename of the Constitu- 
tion, which I have sworn to support, and which, 
according to my ability, 1 mean to maintain, I 
protest against this new-fangled effort to foist into 
it a pretension abhorrent to liberty, reason, and 
common sense. 

At the risk of repetition, but for the sake of 
clearness, let me now repeat the propositions on 
which I confidently rest. 

1. The rights of sovereignty are derived from 
the Constitution, and can be exercised only in 
conformity with the requirements of the Consti- 
tution: so that all penal statutes, punishing trea- 
son, must carefully comply with these require- 
ments. This is the case of the bill mtroduced by 
the Senator from New Hampsbire, [Mr. Ciark.] 

2. The rights of war are under the Constitu- 
tion in their origin, but outside the Constitution 
in their execution. In other words, the Constitu- 
tion confers the rights of war, but sets no limits 
to them, so that statutes to enforce them are not 
to be regarded as mere penal statutes, restricted 
by the Constitution. But these rights belong to 
a State of war, and necessarily cease with the war. 
This is the case of the House bills now under 
discussion. 

3. Rebels in arms are public enemies, who can 
claim no safeguard from the Constitution, and 
they may be pursued and conquered according to 
the rights of war. 

4, All rebels are criminals, liable to punishment 
according to penal statutes, and in all proceedings 
against them as such, they are surrounded by the 
safeguards of the Constitution. 

5. The oe of war may be enforced by act of 
Saree ich is the highest form of the national 
will. 

If these conclusions needed the support of au- 
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thority, they would find it in John Quincy Adams, | 


His words have been often quoted, without per- 
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haps fully considering the great weight to which | 


they are entitled. Atan mene? day, when Secre- 
tary of State, undera slaveholding President, with 
eminent slaveholders in the Cabinet, in the dis- 


charge of his official duties, as the advocate of his || 


Government, he had claimed under the treaty of 
Ghent compensation for slaves liberated by the 
British armies, and he had argued against any 
such liberation under the rights of war. A full 
knowledge of his convictions on this occasion 
might, perhaps, disclose the repugnance or, to bor- 
row hisown words, *‘ the bitterness of heart,’’ with 
which he discharged this duty. It is known, by 
avowals afterwards made in the House of Repre- 
sentatives, that on at least one occasion he acted 
as Secretary of State contrary to his convictions. 
«It was utterly against my judgment and wishes; 
but I was obliged to submit, and prepared the 
requisite dispatches.’? (Congressional Globe, 
Twenty-Seventh Congress, second session, 184]- 
42, vol. 2, p. 424.) Such was his open declara- 
tion in the House of Representatives with regard 
to an important negotiation which he had con- 
ducted. But whatever may have been his con- 
victions at that time, it is beyond question, that 
afterwards, in his glorious career as a Represent- 
ative, when larger experience and sull maturer 
years had added to his great authority, and he 
was called upon in Congress to express himself 
on this important question, we find him recon- 


sidering his earlier diplomatic arguments, and, in | 


the face of the world, defiantly claiming not only 
for Congress, but for the President, and every 
military commander within his nny the 
full power to emancipate slaves under the rights 
of war. If these words had been hastily uttered, 


or, if once uttered, they had been afterwards aban- | 


doned, or if they could in any way be associated 
with the passions or ardors of controversy, as 
his earlier words were clearly associated with the 
duties of advocacy, they might be entitled to less 
consideration. But they are among the later and 
most memorable utterances of our greatest master 
of the law of nations, made under circumstances 
of peculiar solemnity, and several times repeated, 
after intervals of time. 

It was on the 25th May, 1836, that John Quincy 
Adams first expounded in the House of Repre- 
sentatives what he called ‘the war power, and 
treaty-making power of Congress.’’ ‘Then it was 
that he declared: 


** From the instant that your slaveholding States become 
the theater of war, civil, servile, or foreign, from that instant 
the war powers of Congress extend to interference with the 


institution of slavery in every way in which it can be inter- | 


fered with, from a claim of indemnity for slaves taken or 
destroyed, to the cession of the State burdened with slavery 
to a foreign Power.” 


Again, on the 7th June, 1841, after many years 
of reflection and added experience in public life, 
he shook the House by showing that universal 


emancipation might be accomplished through this 
supreme power. 


Afterwards, in April, 1842, for the third time, 
he stated the doctrine in the House of Represent- 
atives, and challenged criticism or reply. I for- 
bear to read the whole speech, though considering 
the circumstances under such it was made, it 
may be accepted as a final statement of unques- 
tionable law. An extract will suffice: 


**T would leave that institution to the exclusive consid- 
eration and management of the States more peculiarly in- 
terested in it just as long as they can keep it within their 
own bounds. So far, I admit that Congress has no power 
to meddle with it. As longasthey do not step out of their 
own bounds, and do not put the question to the people of 
the United States, whose peace, welfare, and happiness 
are all at stake, so long I will agree to leave them to them- 
selves.”? * * 7 * * * * ” * 

**T believe that so long as the slave States are able to sus- 
tain their institutions without going abroad or calling upon 
other parts of the Union to aid them or act on the subject, 
so long [ will consent never to interfere. I have said this, 
and I repeat it; but if they come to the free States and say 
to them, “you must help us to keep down our slaves; you 
must aid us in an insurrection and a civil war,’ then | say, 
that with that call comes a full and plenary power to this 
House and to the Senate over the whole subject. 1t isa war 
power. I say it isa war power; and when your country is 
actually in war, whether it be a war of invasion or a war of 
insurrection, Congress has power to carry on the war, and 
must carry it on according to the laws of war; and by the 
laws of war an invaded country has all its laws and muni- 


cipi! institutions swept by the board, and martial law takes 
the place of them.”? 


And then again he announces, in words further 
applicable to the present hour: 


‘Nor is this a mere theoretic statement. Slavery was 
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abolished in Colombia, first by the Spanish General Mu- 
rillo, and secondly by the American General Bolivar. It 
was abolished by virtue of 9 military command given at the 
head of the army, and its abolition continues to be law to 
this day.”? . 7 7 7 7 . . * * 
**T might furnish a thousand proofs to show that the pre- 
tensions of gentlemen to the sanctity of their municipal 
| institutions under a state of actual invasion and of actual 


ence. I lay this down as the law of nations. I say that 
| the military authority takes for the time the place of all 
municipal institutions, and of slavery among the rest; and 
| that, under that state of things, so far from its being true 
that the States where slavery exists have the exclusive 
management of the subject, not only the President of the 
United States, but the conimander of the Army, has power 
to order the universal emancipation of the slaves. I have 
given here more in detail a principle which I have asserted 
on this floor before now, and of which I have no more doubt 
than that you, sir, occupy that chair.°—Congressional Globé, 
Twenty-Seventh Congress, second session, 1841-42, part 1, 
p. 429. 

The representatives of slavery broke forth in 
characteristic outrage upon the venerable orator, 
but nobody answered him. And these words have 
stood ever since asalandmark of publiclaw. You 
cannot deny the power of Congress to liberate the 
slaves without removing this landmark. Vain 
work, 
itself, 

Thus do I vindicate for Congress all the rights 
of war. If, assuming the powers of Congress, 
any further ee be raised as to the extent of 
these rights, | reply, briefly, that there is no right 
which, according to received authorities, may be 
exercised against a hostile sovereign or prince, 
embracing, of course, confiscation “toa real 
as well as personal, which may not in our discre- 
tion be recognized against a rebel enemy; and the 
reason is obvious. Whatever may be the mitiga- 
tions of the rights of war introduced by modern 
civilization, under which private property in cer- 
tain cases is exempted from confiscation, this rule 
does notapply to cases where there is a direct per- 
sonal responsibility for the war; and here is the 





sovereign or prince and the responsibility of the 
private citizen: the private citizen is excused, but 
the sovereign or prince is always held responsible 
to the full extent of his property, real as well as 

ersonal. But every rebel who has voluntarily 
Sieedine a public enemy has assumed a personal 
responsibility for which, according to acknowl- 
edged principles of public law—especially if he has 
taken high office in the rebel government—he may 
be held liable to the full extent of his property, 
real as well as personal. Every citizen who vol- 
untarily aids in armed rebellion is a hostile sov- 
ereign or prince. A generous clemency may in- 
terfere to limit his liability, but on principles of 
public law he is in the very condition of Shylock 
when his cruelty was arrested by the righteous 
| judge. 





“If thou dost shed 
One drop of Christian blood, thy lands and goods 
Are, by the laws of Venice, confiscate 

Unto the State of Venice.” 

Mr. President, such are the principles on which 
we are now toact. In announcing them and re- 

| ducing them to practice, Congress will enlarge its 
already accumulated claims to public gratitude. 

| The present Congress has already done much 

| beyond any other Congress in our history. Meas- 
ures which for long years have seemed attainable 
only to the most sanguine hopes, have triumphed. 

Emancipation in the national capital; freedom in 

all the national Territories; the offer of ransom to 

help emancipation in the States; the recognition 
of Haytiand Liberia; the treaty with Great Brit- 
ain for the suppression of the slave trade; the pro- 
hibition of the return of fugitive slaves by military 
officers; homesteads for actual settlers on the pub- 
lic lands; a Pacific railroad ; endowments of agricul- 
tural colleges out of the public lands; such are 
some of the achievements by which the present 

Congress will be historic. Besides these measures 

of unmixed beneficence, the present Congress has 

created an immense Army and*a considerable 
| Navy, and it has provided the means for all our 
| gigantic expenditures by a tax, which in itself is 
| an epoch. 

Thus, in the prosecution of the war Congress 
has already exercised two great powers: first, to 
raise armies; and secondly, to tax. Both of these 
powers bear directly upon our loyal fellow-citi- 
zens everywhere throughout the country. Sons, 
brothers, and husbands, are taken from bappy 
homes, and from the concerns of business, leaving 





| 


vacant places never, perhaps, to be filled again, 
| and hurried away to wage a fearful war. But be- 
| yond this unequaled draft upon the ee men of 


war, whether servile, civil, or foreign, is wholly unfounded, | 
and that the laws of war do, in all such cases, take preced- | 





It is not less firm than the Constitution | 


precise difference between the responsibility of the | 


| 


| the country, summoning them to the hazards of 
| battle, there is another unequaled draft upon the 
| loyal property of the country, presenting a com- 

bined draft without precedent upon men and upon 
property. if you would find a parallel to the ar- 
mies raised, you must go back to the forces mar- 
shaled under Napoleon in the indulgence of his 
unbridled ambition. If you would find a parallel 
to the tax, you must go back to that early day of 
which the Gospel, in its simple narrative, says: 
** And it came to pass about these times that a de- 
cree went out from Cxsar Augustus, that al! the 


| world should be taxed.’’ A similar decree is about 


to go out from you, not, indeed, to tax all the 
world, but to tax a large and generous people, 
who, for the first time, will listen to such an edict, 
There have been taxes here before; and in other 
countries there have been taxes as enormous, but 
there has been no such tax here before; and in no 
other country has any such tax been levied at 
once without the preparation and education of 
long-continued taxation. 

Confiscation and liberation are other war powers 
of Congress, incident to the general grant of such 
powers, which it now remains for us to employ. 
So important are they, that without them | fear 
all the rest will be employed in vain. Yes, sir, 
in vain do we gather mighty armies, and in vain 
do we tax our people, unless we are ready to 
grasp these other means through which the war 
can be carried to the homes of the rebellion. By 
the confiscation of property the large rebel estates, 
where treason laid its eggs, will be broken up, 
while, by the liberation of slaves, the rebels will 
be deprived of an invaluable ally, whether in labor 
or in battle. But let me confess frankly that I 
look with more hope and confidence to liberation 
than to confiscation. To give freedom is nobler 
than to take property, and, on this occasion, it 
cannot fail to + more efficacious, for in this way 
the rear-guard of the Rebellion will be surely 
changed into the advance-guard of the Union, 
There is in confiscation, unless when directed 
against the criminal authors of the rebellion, a 
harshness inconsistent with that mercy which it 
is always a sacred duty to cultivate, and which 
should ce manifest in proportion to our triumphs, 
‘‘ mightiest in the mightiest.’’ But liberation is not 
harsh, and it is certain, if properly conducted, to 
carry with it the smiles of a benignant Providence. 

The war began in slavery, and it can end only 
with the end of slavery. It was set in motion 
and organized by the slave oligarchy, and it 
cannot die except with this accursed oligarchy. 
Therefore, for the sake of peace and in order to 
restore the Union, every power should be enlisted 
by which slavery, which is the soul of the war, 
can be reached. Are you in earnest? Then strike 
atslavery. Liberation is usually known asa char- 
ity; but while none the less a charity, compre- 
| hending all other charities, it is now, in the course 
of events, a necessity of war. Only through lib- 
| eration can we obtain that complete triumph, 
bringing with itassured tranquillity, without which 
the war will stop merely to break forth anew, and 
peace will be nothing but an uneasy truce. Among 
all the powers of Congress incident to our unpar- 
alleled condition, there is none so far-reaching, a8 
there is none so beneficent; there is none so po- 
tent to beat down rebellion, as there is none other 
by which peace can be made truly secure. Pow- 
erful and beautiful prerogative! The language of 
Chatham will not be misapplied, when I call it the 
‘* master feather of the eagle’s wing.” 

The PRESIDING OFFICER, (Mr. Anruony 
in the chair.) The question is on the amendment 
moved by the Senator from New Hampshire. 

Mr. BROWNING. I shall delay the vote only 
a few minutes, sir. | have no intention of resum- 
ing any extended argument on this question; but 
I do intend to notice a few of the propositions of 
the Senator from Massachusetts, |Mr. Sumwen.]} 
| A fair example of his conatruction of constitu- 
| 
| 








tiopal provisions is found in his commentaries 
upon this clause: 
“No soldier shall in time of peace be quartered in any 


house without the consent of the owner, nor in time of war 
but in a manner to be prescribed by law.’’ 


| Acustomobtained, aright of war was exercised 


by the British Government of quartering soldiers 
| in private houses for their maintenance and sup- 
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port; not putting them in hospitals, sick and || 


wounded, to be cared for; but soldiers who were 
engaged in the active prosecution of war. They 
quartered them, without the consent of the own- 


ers, upon the families of citizens, to be supported 
and maintained as long as the Government chose 
at the cost of the citizen and without his consent. 


The Senutor, to make his construction of the Con- |! 


stitution good upon other clauses as well as this, 
tortures this into a clause which would prohibit, 
if it were enforced, the taking of a rebel house to 
be used for the purposes of a hospital, or the ap- 
propriation of the house of any of our own citi- 
zens for hospital purposes. Now, sir, if the Sen- 
ator really believes that the cases he has cited are 
within the purview of this clause of the Constitu- 
tion, | certainly shall despair of ever producing 
any impression upon him by any constitutional 
argument { could enter into with him. And yet 
[ think it is a fair specimen of his interpretation 
of all the clauses of the Constitution upon which 
he relies to catablish his claim of despotic power; 
I will not say * slavish;’’ | will not, as was said 
~ the other day, “ bandy words,”’ but I will say a 
claim of absolute and despotic power for a single 
department of the Government, 

Phe Senator claims that absolute and despotic 
power for Congress in the conduct of the war, and 
calls with something of an air of triumph upon 
those of us who deny it to point him to the lim- 
itation which the Constitution imposes upon the 
war powers of Congress. Mr. President, I have 





always understood the Constitution of the United | 


States to be a grant of powers. It is true there 
are limitations, Its framers were not content with 
simply withholding grants; but in some cases— 
and that of confiscation was one—not content with 
withholding a grant of power, the convention did 
proceed to impose express limitations, and nega- 
tived the possession and use of any such power. 
It did so in several instances. But, sir, the Con- 
stitution instead of being a limitation upon the 
powers of Congress in the sense in which the Sen- 
ator speaks of it, is a grant of powers, and Con- 
gress can exercise no power relating to war or 
peace that is not expressly granted to it by the 
Constitution. 

And now, sir, Task him, when he claims this 
unlimited and despotic power for Congress on the 
conduct of the war, to point me to the grant of 
power in the Constitution, and not content him- 
self by turning with an air of triumph and saying 
**ventlemen have pointed to no limitation in the 
Constitution upon the war power.’? Where is 
his grant of power? ‘The only place that he pro- 
fesses to find it, | believe, is here: 

** Congress shall have power to make all laws which shall 
be necessary and proper for carrying into execution the 
foregoing powers’’~— 

The powers previously granted— 

“and all other powtrs vested by this Constitution in the 
Government of the United States, or in any department or 
officer thereof.” : 

Mr. President, I ask is it seriously contended 
that the powers of Congress are one atom greater 
by the insertion of this provision than they would 
have been if it had never appeared in the Consti- 
tution at all? When the Constitution makes a 
specific grant of power to Congress, all power in- 
cident to that, and necessary to the execution of 
that, is granted with it; and this was only putting 
in express language what, by every rule of con- 
struction and according to every exposition that 
has ever been given by any commentator upon 
the Constitution, was implied before. It enlarges 
and extends no power of Congress; it gives no 
new substantive power; but itexpresses only what 
was before implied, that when there had been a 
grant of power, there went as an incident to it all 
the powers necessary to its execution; and yet 
there is the only clause from which, I believe, 
many of the powers that he claims are sought to 
be derived. 

The gentleman insists that the Constitution con- 
fers upon Congress all the rights of war. I think 
I do not state him too largely. He says, in ad- 
dition to that, that all the powers that are granted 
to the President by the Constitution may be used 
by him in association with Congress; that he has 
no power which Congress may not, if it chooses, 
associate itself with him in the exercise of. One 
of the powers of war is the power to command the 
Army. Does the Senator intend to be understood 
as insisting that Congress has theright and power, 





under the Constitution, to take the actual com- 
mand of the Army in the field? 

Mr. WADE. To whom is that addressed? To 
me ? 

Mr. BROWNING. 
dressed to the Senator from Massachusetts, but 
he was too much engrossed to hear it. 

Mr. SUMNER. I certainly did not hear. 

Mr. BROWNING. I am perfectly aware you 
did not. I will repeat it, for | am anxious that 
the Senator shall hear it. He asserts that all the 
rights and powers of war are conferred on Con- 
gress by the Constitution. Do I state him too 
largely? I think not. One of the rights of war 
and one of the powers of war is the right and 
power to command the Army in the field in its act- 
ive operations; and now, sir, [ ask him if he in- 
tends to be understood as asserting that Congress 
may, either by itself or in association with the 
President, take charge of and control the active 
operations of the Army in the field. 

Mr. SUMNER. Is the Senator serious in put- 
ting the question ? 

_Mr. BROWNING. Unquestionably I am se- 
rious. 

Mr. SUMNER. So much of the Senator’s ar- 

uments, so much of his speeches, seem to run 
into the impossible, it is so difficult to imagine 
that any person can have such ideas and be in 
earnest in urging them, that he must pardon me if 
1 ask him if he is serious when he puts the ques- 
tion. The Senator knows very well that by the 
Constitution of the United States the President is 
Commander-in-Chief of the Army; but he also 
knows very well, or he ought to know, that by the 
Constitution of the United States, Congress may 
make all laws to regulate the duties and the powers 
of the Commander-in-Chief. That is my answer 
to the question. 

Mr. BROWNING. Mr. President, I ask the 
Senator whether he was serious when he asserted 
that all the rights and powers of war were con- 
ferred by the Constitution upon Congress, whether 
he was serious when he further asserted that the 
President possessed no power which might not 
be used by him in association with Congress. I 
am serious in asking these questions, for these are 
doctrines which, in my judgment, are subversive 
of every principle of free government, which tend 
to establish, and which, if carried into legislation 
and into operation, will establish the most odious, 
despotic tyranny that the world ever saw. 

1 do not intend to go any further into the argu- 
ment, Mr. President. The Senator, repeating what 
had previously been said by another Raaner that 
the doctrine which had been advocated upon this 
floor, that the President could not be controlled by 
Congress in the exercise of the duties peculiarly 
devolving upon him by the Constitution, has 
chosen to characterize that as absurd and slavish 
and deserving only of contempt, and I believe he 
added, of execration. Mr. President, harsh and 
vulgar words prove nothing but the passion and 
malignity of him who uses them. They constitute 
no argument; they deserve no answer. 

Mr. HOWARD. Irise, Mr. President, to de- 
tain the Senate for a few minutes in the discussion 
of one single proposition which has been fre- 
quently insiste a during this debate respect- 
ing confiscation that has run through so many 
weeks of this session—I mean the proposition 
which asserts the absolute authority of the Pres- 
ident of the United States as derived from that pro- 
vision of the Constitution which declares that he 
shall be Commander-in-Chief of the Army and the 
Navy and of the militia of the several States when 
called into the actual service of the United States. 
If I understand this proposition correctly, it may 
be stated briefly thus: that in virtue of the clause 
of the Constitution which I have recited, the Ex- 
ecutive of the nation has the absolute, independ- 
ent, irresponsible authority to control, use, and 
employ the Army and the Navy of the United 
States, and all*the implements and instruments of 
war, as he pleases, not being in these regards sub- 
ject to the control of Congress in any degree, and 
not being in any sense or degree responsible to 
Congress for the exercise of this supposed power, 
and not being subject to any legislation which the 
two Houses of Congress may adopt in reference 
to his authority. 

The question which I propose to discuss as con- 
nected with this proposition is, has Congress au- 
thority under the Constitution to control and di- 
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It was intended to be ad- | 
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|| rect the President in the application and use of the 


| military force of the nation in carrying on war, 


and is he bound to apply and employ it as they 


| may direct? Itisa simple question of power under 


the Constitution, All will admit its magnitude 
and importance. Should it ever become a prac- 
tical question, it will surpass all others in its bear- 
ing upon the rights of Congress and the liberties 
of the people. And it is therefore of the highest 
moment that we should settle it, so far as we may 
settle it, dispassionately and correctly. 

The only clause giving the President any au- 
thority over the military force, is that which de- 
clares that he **shall be the Commander-in-Chief of 
the Armyand Navy of the United States, and ofthe 
militia of the several States when called into the 
actual service of the United States.’’ No other 
clause vests in him any authority whatever to com- 
mand the forces, and if this had not been contained 
in the instrument he could not, without an act of 
Congress, have takenthe command in chief orany 
command whatever. He would have been as 
naked of the authority as one of us, or as any pri- 
vate person, to use the military powers of the Gov- 
ernment. Ali his power, in respect to that force, 
would have been merely the ordinary power of 
appointing the officers by and with the consent 
of the Senate; not of controlling, directing, or in 
any way meddling with them in the performance 
of their duties. Congress, and Congress alone, 
would have had the right of command. They 
could not, indeed, have left their seats to go into 
the field or on board of the public ships, to exer- 
cise their authority; but to them in their seats, as 
the law-making power, would have pertained the 
exclusive right tocommand, control, and direct all 
the operations of the Army and Navy, by proper 
acts of legislation and by proper agents. And 
these acts of legislation must, from the very neces- 
sity of the case, from the very necessity of their 
remaining in their seats while the forces were car- 
rying on military operations by land or sea, have 
conferred authority upon commanders to wield 
and direct them. Thus would have arisen, nat- 
urally and inevitably, the office of commander, 
either of the whole force or of parts of it. Noone 
can doubt that in such a state of things the com- 
mander would have been perpetually subject to 
every law or regulation Congress might make 
respecting his mode of using and employing the 
forces, for he would be the mere creature of the 
law, and all his duties, of every description, the 
mere requirements of the law. 

It is no answer to this to say that Congress 
could not, sitting in their seats, and delayed and 
embarrassed by debates and pariiamentary rules, 
direct the movements of armies in all their details. 
Nor is it an answer to say that Congress could 
not by a statute anticipate and in advance provide 
for all the minute and unthought-of necessities ot 
a march, a retreat, a battle, a victory, or a defeat. 
These impossibilities are no answer; have no pos- 
sible relation to the question whether Congress 
would, in the absence of the clause, have author- 
ity to control all military movements by control- 
ling the agents who made them. It may be safely 
taken as conceded that, in the absence of that 
clause from the Constitution, Congress would have 
the sole right to create the office of commander- 
in-chief, and that the incumbent of it would be 
bound to perform whatever Congress should pre- 
scribe touching his duties and functions. ‘The 
proposition is, indeed, self-evident. Congress, in 
creating the office, as they would be obliged to do 
in order to carry on war, would necessarily define, 
in terms more or less general, the functions of 
the office. Like the office of a marshal or a judge, 
the duties would be pointed out by law;and though 
the terms in which the authority was conferred 
were the most general and comprehensive—such 
as A B is appointed commander-in-chief of the 
Army and Navy, with power and authority to 
prosecute the existing war—yet it is clear that he 
would be responsible directly to Congress for every 
act he should perform under the power granted, 
and would be bound to wage the war according 
to the recognized laws of war, and by the recog- 
nized means of war, in all its details; and for 
any deviation he would be responsible to Con- 
gress. 

Such being evidently the relation of a com- 
mander-in-chief appointed by Congress in the ab- 
sence of the clause, we must next inquire whether 
the expression jn the Constitution, ‘‘ shall be the 
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Commander-in-Chief ofthe Army and Navy,’’im- 
parts to the President an authority independent 
of Congress, and for the exercise of which he is 
wholly irresponsible to them, to command, use, 
and employ those forces. In other words, whether 
he is in this as free from the legislative power of 
Congress as Congress is from his orders or instruc- 
tions in their power to enact laws? Is he sover- 
eign and independent? Has Congress no power 
over him? Is he in law irresponsible for any act 
he may do in using the Army and Navy in car- 
rying on war? For this is the plain consequence 
of the principle asserted, that he has everything 








and Congress nothing to do in the use andemploy- | 


ment of the military force and the means of carry- 
ingon war. Toestablish this conclusion, it must 
be shown that the word commander-in-chief, as 
employed in the instrument, was intended to im- 
ply this irresponsible, autocratic power. Is that 


the meaning of the word as there used? for we | 


have seen that without it the President would have 
had no power. I take issue with the Senator from 


ative, and mainatin that such is not the meaning 
of the word as there employed, and such is not the 
intention of the Constitution. The meaning and 
intention must be ascertained from the use of the 
word and what it implied at the time the Consti- 
tution was framed. This is a rule of interpreta- 
tion too well settled to be denied. Without it, no 
Constitution, no statute, indeed no private instru- 
ment can be understood or applied. 
justice always inquires what was meant by the 
legislature or by the parties by the particular lan- 
guage at the time it was used and in the place or 
country where it was used. If it be capable of 
more meanings than one, owing tochanges of time 
and place, they ever refer to the time and place of 
the transaction in getting at the intention. This 
rule of interpretation is fundamental and universal. 
No Constitution, no statute, no private instrument 
could be understood or applied without a resort 
to it. . 

What, then, were the military functions implied 
by the term commander-in-chief in this country 
at the time of the formation of the Constitution; 
and what were his legal relations to the Congress? 
I commence with the first use of the term, and at 
the initiation of the office—at its origin. The com- 
mission of General Washington, dated June 17, 
1775, was in the following words: 


** In CONGRESS. 


“<The delegates of the United Colonies of New Hamp- 
shire, Massachusetts Bay, Rhode Island, Connecticut, New 
York, New Jersey, Pennsylvania, the counties of New Cas- 
tle, Kent, and Sussex, on Delaware, Maryland, Virginia, 
North Carolina, and South Carolina: 

*“ To George Washington, Esq. 

“‘ We, reposing special trust and confidence in your pa- 
triotism, valor, conduct, and fidelity, do by these presents 
constitute and appoint you to be general and commander- 
in-chief of the army of the United Colonies, and of all the 
forces now raised or to be raised by them, and of all others 
who shall voluntarily offer their service, and join the said 
army for the defense of American liberty, and for repelling 
every hostile invasion thereof. And you are hereby vested 
with full power and authority to act as you shall think for 
the good and welfare of the service. 

** And we do hereby strictly charge and require all offi- 
cers and soldiers under your command to be obedient to your 
orders, and diligent in the exercise of their several duties. 

** And we do also enjoin and require you to be careful in 
executing the great trust reposed in you, by causing strict 
discipline and order to be observed in the army, and that 
the soldiers be duly exercised und provided with all con- 
venient necessaries. 

** And you are to regulate your conduct in every respect 
a rules and discipline of war, (as herewith given you,) 
and ?— 


I desire the attention of my friend from Illinois 
to this clause in Washington’s commission— 
** punctually to observe and follow such orders and direc- 
tions from time to time as you shall receive from this or a 


future Congress of these United Colonies, or committee of 
Congress. 


**This commission to continue in force until revoked by 
this or a future Congress. 


“ By order of Congress.” 


Mr. BROWNING. The Senator will permit 
me to Suggest what cannot have escaped his at- 
tention, that that can be no possible authority for 
our proceedings under a Constitution, that having 
been done ata time when we had no Constitution. 

Mr. HOWARD. 


will wait until I approach that branch of my sub- 


opinions upon that xetonien point. 
Mr. BROWNING. I made the suggestion be- 
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cause the Senator called my special attention ts 
the reading of that. 

Mr. HOWARD. I am now speaking of the 
intent and meaning of the words ‘* Commander- 
in-Chief of the Army of the United States,’’ as 


used originally by the Continental Congress. 


It will be seen from this that though Washington 
received authority as ‘* Commander-in-Chief,”’ he 
was expressly subjected to all the orders and di- 
rections of the Continental Congress. His author- 
ity was simply that of their military agent, liable 
atany moment to be altered, modified, or revoked. 
Though they had the utmost confidence in his 

atriotism, his judgment, and skill as acommander 
in the field, they still, as the journal of their pro- 
ceedings shows, continued throughout the war to 
exercise, by their committees and other agents ap- 
pointed by them, the right of regulating and con- 
trolling the details of the service. And no one can 
fail to see that every act of the army and of every 
portion of the army, was by the authority of the 


| Congress, and not by any independent authority 
lilinois, [Mr. Brownine,] and the Senator from 
Pennsylvania, [Mr. Cowan,] who hold the affirm- | 


of the commander-in-chief. Every movement of 
the armed force was by and under the authority 
of the Continental Congress, and the commander- 
in-chief was perpetually and immediately respons- 
ible to them for every act he did, for every order 


| he gave. His commission of course allowed him 








If the Senator from Illinois || 


broad discretionary powers; but this discretion 
was immediately derived from the Congress, and 
subject to its control in every particular and atall 
times. This is undeniable. 

It is easy to see from this that the bestowment 
of the title of commander-in-chief did not and 
could notin any way affect the power of Congress 
to control all military operations whenever they 


| might see fit. The power to do so resided in them 


by the consent of the colonies, and whatever he 
did was purely by their authority, and was, ina 
legal sense, their act. 

Such was the relation of the commander-in-chief 
to the Continental Congress. General Washing- 
ton continued to act under that commission down 
to the close of the war, in 1783. Butin the mean 
time the Articles of Confederation of 1778 were 
entered into, and by these the new Congress were 
expressly authorized to appoint all officers of the 
land forces, except regimental officers, and all of- 
ficers of the naval forces; and to commission all 
Officers in the service of the United States; and 
also to make rules for the ‘government and regu- 
lation of the said land and naval forces, and di- 
recting their operations.’’ 

So cautious and distrustful were the States, 
touching the authority of their generals, that al- 
though Washington himself was at the head of 
their armies, they admonished even him in the 
very commission es bore that he was to observe and 
follow the orders of the Congress; and when they 


proceeded, three years afterwards, to establish a | 


more formal and regular Government, in the shape 
of the Confederation, they, in express terms, re- 
tained in Congress the power of directing the 
operations of all the military forces. 

And this caution was salutary; this distrust was 
characteristic of their love of civil liberty. No 
men knew better than they the ease with which, 
in times of public danger and popular commotion, 
an ambitious military commander breaks away 
from his duty to the State and slips into the char- 
acter of a despot, uniting in himself all the func- 
tions of the Government. They took good care 
not to leave to inference or argument the question 
of the subordination of the commander-in-chief 
to the Congress in the employment of the armed 
force, but, from abundant caution, expressed it in 
plain terms. I say, from abundant caution, on 


| this very point. Article nine of these Articles ex- 


pressly authorized the Congress to ‘‘ appoint a 
commander-in-chief of the Army and Navy.” 
The power granted by this clause was from its 
very nature the same as that granted by the cor- 
responding clause in the Constitution of the United 
States framed nine years after. By its very terms 
it took from each of the States all power to appoint 
a commander of the Confederate forces and gave 


itto the Congress. It subjected the troops of every || 


State to the orders of that commander as com- 


pletely as the present Constitution does. So that | 


it is unnecessary and inapt to refer the clause 


\ ’ 2- |\*** directing their epson to the States, and to 
ject, he may, perhaps, take oceasion to review his | 


treat it as a mere limitation of the power of the 


|| States over their quotas of troops, or as being in- 
\| tended to exclude such an interpretation of the 
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Articles as might lead them to dispute the power of 
the commander-in-chief over their troops when 
called out. The language is too plain to admit 
of any such interpretation; for, while the States 
themselves were expressly prohibited to ‘* engage 
| in war without the consent of the Congress, (ex- 
| ceptin cases of Indian hostilities or imminent dan- 
| ger from abroad, not admitting of their consulting 
|| the Congress,) it is declared in the ninth Article 
1 that ‘the United States in Congress assembled 
| shall have the sole and exclusive right and power 
of determining on peace and war.” The Congress 
possessed the tole and exclusive war-making 
power. And the States were, by another Article, 
plainly deprived of the power of appointing any 
officers of the Confederate troops, except those of 
or under the rank of colonel. With these plain 
provisions in the Articles, no one could have tikeis 
so blind’and perverse as to urge that, if the phrase 
** directing their operations”’ had been left out, the 
States could have set up any claim to interfere 
with the orders of the commander-in-chief ap- 
pointed by Congress. It was plainly notits office 
to exclude such an interpretation, for, with the 
other clauses in, such an Interpretation could not 
have occurred to the mind of any man of ordinary 
| sense and candor. 
The clause must, then, be putto another anda 
| more natural use. I[t being absurd to treat it as 
restraint upon the States against intermeddling 
with the orders of the cammander-in-chief, we 
must look for its applicationelsewhere. And what 
| more natural and obvious use can we make of it 
than to treat itas a direct admonition, inserted ex 
| industria in the articles addressed to the command- 
er-in-chief, to the people, and to the world, that 
| the Congress still retained in their own hands the 
| power of controlling and directing, whenever they 
should deem it necessary, every operation of the 
Army and Navy, however minute; an admonition 
to the commander-in-chief that they were at all 
times his masters, that he derived all his authority 
| from them, and that he was directly responsible to 
| them for the use he should make of it on any and 
all occasions? But whatever may have been the 
object of inserting this clause in the Articles, the 
fact of its being inserted, the great fact that Con- 
gress, by express words, retained the power of 
controlling the Army still remains; it remains as 
a remonstrance uttered by the founders of the Re- 
public against a military dictatorship. 

In the face of this language, how vain and ridic- 
ulous would have been the attempt of the com- 
mander-in-chief to set up a claim that, under the 
title given him by the Articles, of commander-in- 
| chief of the Army and Navy, he possessed, inde- 
|| pendently of Congress, power to wield those forces 
| in all respects as he should see fit! And what stu- 
dent of our revolutionary history fails to see that 
but for this stern barrier, erected by our fathers 
| against the ambition of military aspirants, and but 

for the godlike virtues of Washington and the pres- 
ervation of his life, our country would have been 
the theater of military despotism and anarchy? 
But for that barrier and those high virtues, the 
| whispers of military ambition in the ears of the 
| Conways, the Gateses, the Lees, would undoubt- 
edly have impelled them to undertake the total 
overthrow of liberty and the ruin of their coun- 
try. Let not this solemn lesson of history fall un- 
heeded upon our ears. We are now struggling to 
maintain the rights and the liberties which were 
| then saved from shipwreck by means of the great 
sheet-anchor of liberty—the subordination of the 
| military tothe civil power, Yet,strange to say, we 
‘are told by Senators in this Chamber that, under 
| the present Constitution, made only nine years 
|| after that language was thus carefully inserted in 
| our political Constitution, that under that Consti- 
tution, made by Washington and Madison and 
Franklin and their compatriots, and approved by 
the same States, we have installed ove; usa Com- 
mander-in-Chief totally independentof usas to the 
|| use he may make of the public forces, We are told 
|| that he may use them in any manner, in any place, 
'and for any time he pleases; furnish them with 
| whatever implements, good or bad, he pleases; 
| may order them here or order them there; may 
enter into any arrangements le pleases with the 
enemy; may, while in the field, give up any con- 
quest he has made, upon any terms he chooses; 
| may surrender all our forts and strong places; and 
| may, indeed, surrender up to the openy the whole 
ie 


‘| Army and the whole Navy, should he take the 














fm Apt a Sal a 


Me ed cnr ace 


tpt 
- 


— 






i} 
* 





THE CONGRESSIONAL GLOBE. 





June 27, 





notion into his head, without any power whatever 
on the part of Congress to check, restrain, or con- 
trol him, or to pass any statute designed to arrest 
his follies or his crimes. 

Such, sir, are the monstrous results directly 
flowing from the monstrous assumption more than 


once put forth in this debate by the Senator from 
Illinois, and other Senators claiming to be Repub- 
lican Senators, that Congress has no power what- 
ever to prescribe to the President the means and 
instrumentalities of carrying on the present war 
and the operations of the Army and Navy. Let 
them, sir, prepare to answer for it to their constit- 
uents and to posterity. And while they charge us, 
who hold the contrary doctrine, who hold that 
Congress has that right, and ought in this great 
crisis of our country’s destiny boldly to exercise 
it, who hold that it is the right and duty of Con- 


gress to resort to confiscation and all the other rec- 
ognized means of waging war—while they charge 
us, as they have often arrogantly done, with vio- 
lating our oaths, and cbeaplaodsnty consign us to 
the doom of perjurers, let them reflect well upon the 
justification they are furnishing for the first mili- 
tary monster who may usurp despotic power over 
our country and disperse Congress at the point of 
the bayonet, Let them, I say, look well to this. 


They cannot be too circumspect. Let them care- 
fully perform the task of writing down for his- 
tory the logical deductions by which their doc- 
trine is justified, so that when the rights of the 
people shall have been betrayed by their followers 
into the hands of the successful usurper, and the 
whole Constitution, for which they affect sotender 
a regard, is overthrown and subverted, the tomb- 
stone of liberty may at least bear their names as 


its designers and fabricators. 
I have shown what use was made of the term 


commander-in-chief under the Continental Con- 
gress and under the Confederation. I now come 
to consider its use under the present Constitution 
and under the laws of nations. 

Under the present Constitution, on the 2d July, 


1798, President Adams, in anticipation of a war 
with France, recommended to the Senate the ap- 
pointment of General Washington as ‘* Com- 
mander-in-Chief of the Army.”? Withoutany act 
of Congress on the subject, he sent to the Senate 
a message in which he simply says: 

{ nominate George Washington, of Mount Vernon, to 
be Lieutenant General and Commander-in-Chief of all the 
armies raised and to he raised in the United States. 

JOHN ADAMS. 

Usrrep States, July 2, 1798. 

On the next day the Senate took the message 
into consideration, and confirmed the nomination 
by a unanimous vote. (See Executive Journal, 
vol. 1, p. 284.) 

in communicating this appointment to General 
Washington, on the 7th of the same month, Pres- 
ident Adams remarks: 


“The urgent necessity I am in of your advice and assist- 


ance, indeed of your conduct and direction of the war, is 
all | can urge, and that is a sufficient justification to my- 
self and the world. I hope it will be so considered by 
yourself.” 


No one will pretend that President Adams, by 
this appointment, intended to render or could have 
rendered General Washington independent of his 
orders, for he could notif he would have divested 
himself of his functions of Commander-in-Chief 
under the Constitution; and yet he, as well as the 
Senate, only ten years after the Constitution went 
into operation, applied the term commander-in- 
chief to a confessedly poke we officer, an offi- 
cer invested with no authority whatever in op- 
position to the will of the President. Had the 
Senate or had President Adams regarded that term 
as conveying to the President, under the Consti- 
tution, an independent, supreme, irresponsible 
control of the military forces of the nation, and of 
the means and instruments of waging war, surely 
we cannot believe they would have established 
this early precedent to the contrary. They would 
not thus have prostituted the language of the Con- 
stitution From what I have said respecting the 
use of the term under the Continental Congress, 
and under the Confederation, it is plain that no 
such pretense of omnipotent power can be set up 
for it. So far from this, [ have shown that during 
both those periods the commander-in-chief was 
in all things subordinate and responsible to the 
Congress. 

i have also taken pains to examine the debates 
of the constitutional convention of 1787, to ascer- 














tain whether the term was employed in the dis- 
cussions in the enlarged and dangerous sense now 
claimed for it, or in any sense different from that 
in which it had been used during that period. 
Indeed, I have examined, for the same purpose, 
the debates in the State conventions which ratified 
the Constitution, but find neither in the Federal 
convention, nor inany State convention, one word, 
intimation, or hint, from any speaker in any one of 
these numerous bodies, affording a shadow of sup- 
port forthe claim now setup. Indeed, the record 
is completely silent as to the extent of the mean- 
ing ofthe term. And it remains for the advocates 
of this claim to give to the world some good reason 
for this silence; it remains for them to show that 
a meaning of the term so different from the one 
with which it had just been clothed, so compre- 
hensive in its sweep, and so irresistible and des- 
potic in its tendency and effect, properly pertained 
to it, and that it was se understood by those who 
framed or those who ratified the Constitution. 
This novel and anti-republican import of the word 
entirely escaped the enlightened minds and keen 
observation of men then founding a free govern- 
ment, more thoroughly versed in the principles of 
government than any who have preceded or fol- 
lowed them. They must show why the State- 
rights men of that day, who opposed the ratifica- 
tion of the Constitution, the Martins, the Henrys, 
and others who taxed their great minds to discover 
and enforce objections against it, failed, wholly 
failed, to discover this, the greatest of all. Surely, 
sir, new Daniels have come to judgment; surely, 
compared with the present golden age of consti- 
tutional learning, that of Washington and Mad- 
ison and Franklin was but an age of lead; and we 
must, under the chastening rod of the modern 
teachers from Illinois and Pennsylvania acknowl- 
edge, with due humility, that our pride in the 
wisdom and perspicacity of our fathers has very 
little foundation. 

Again: atthe time the Federal Constitution was 
framed, eleven of the old States had adopted per- 
manent, formal constitutions of government, in 
each of which it was provided that the Governor 
should be the commander-in-chief of the arm 
and navy; and he was as completely invested with 
the control of the military forces of the State as 
is the President with that of military forces of the 
nation by the Constitution. And yet the history 
of the times is filled with examples of the State 
Legislatures directing, in very minute detail, the 
operations of their militia during the war. 

It is almost too much for the most vigorous imag- 
ination to picture to itself a controversy between 
one of those ancient Governors and the Legisla- 
ture of the State, in maintaining with kingly ob- 
stinacy and monarchical strut his exclusive right, 
under his title of commander-in-chief, to direct all 
the movements of the militia, the kind of arms 
they shall use, and all the modes of annoying the 
British and the Indians, and they on their side in- 
sisting upon their right to control and supervise 
him in those matters. History, I believe, fails to 
record any such proceeding; even tradition is si- 
lent, and the story books of the past are bar- 
ren of all accounts of any such romantic struggle 
between a Governor and a State Legislature—at 
least the commendable industry of the Senators 
has not as yet produced any evidence, written or 
oral, of so remarkable a dispute. The power of 
the Legislature in such cases was never called in 

uestion, because no one ever supposed that a 

overnor was, by being called the commander- 
in-chief, released in any particular or degree from 
his ordinary obligation to obey and execute the 
orders of the Legislature in reference to the mili- 
tary forces of the State, no matter what those orders 
might be. 

hus far, in endeavoring to get at the meaning 
and the extent of the meaning of the term, I have 
confined myselfto the practical precedents afforded 
by our own history. And these are clear to the 
point that no such independent power was ever 
implied, or used, or claimed. 

ow, if I go a step further and pass out of and 
beyond these precedents and our own history for 
furtheraid, [do so with a protest thatitis unneces- 
sary, and that the American use of the term is the 
all-sufficient and conclusive test of its meanin 
and of the extent and nature of the functions 1 
implies. 

f we appeal to the established code of war, the 
jure belli, as recognized by civilized nations and 





taught by the professors of that science, and to 
the law of nations, we shall find just as little au- 
thority for the assumption. 

The power to make war is one of the essential 
sovereign powers of every independent nation. It 
is in its nature the highest manifestation of sov- 
ereignty; it is not of itself sovereignty any more 
than the right of self-defense is the soul of an in- 
telligent, free man; but it is the means, the instru- 
ment of protecting and preserving the sovereignty. 
A nation deprived of the right or faculty of carry- 
ing on war has ceased to be independent. It has 
lost its sovereignty, its power of self-protection. 
It is conquered, enslaved, and its place is vacant 
on the roll of nations. It belongs not to itself, but 
to another. The right to carry on war is but the 
right of self-protection, springing from nature; 
and is as inseparable from an independent nation 
as anatural person. Without it, neither could ex- 
ist against any degree of destructive force, how- 
ever small. Sovereignty is the living body of the 
State, endowed with the intellectual and moral 
qualities which form its character, and war is the 
sword by which it is defended. This sovereignty, 
however manifested, whether through a single 
ruler or through several persons authorized to ex- 
press its will, is the sole and ultimate source of 
the laws of the State. All statutes, orders, and 
decrees are but emanations from it. It is in its na- 
ture nothing else but the law-making, law-giving 
power of the community forming the nation, and 
all these laws are, in theory at least, made to de- 
fine and protect the rights and interests of the com- 
munity. 

War is waged as an instrumentality to protect 
and advance the same interests, and often, indeed, 
to enforce such statutes, orders, and decrees. 
Hence it is obviously an attribute of the law-mak- 
| ing power, one without which that power is illu- 





sory, nugatory. Itis the will of the lawgiver that 

causes the transition of the nation from a state of 
| peace to a state of war. That will must necessa- 
| rily moveand, directly or indirectly, control all the 

instruments and operatiéns of war. If another 
and a different will may do all this, one beyond 
the control of the law-making power, then the na- 
tion has not the means to defend itself against the 
violence that may proceed from that other agent, 
whoever or whatever that agent may be, and is at 
once enslaved. But itis idle to talk of a war-mak- 
ing power independent of the law-making power. 
Both are in essence the same—or rather faculties 
of the same mind, inseparable from each other, 
and constituting the main elements of the sover- 
eignty of the State. Says Vattel: 


** War cannot be made without soldiers, and it is mani- 
fest that whoever has the right to make war has naturally 
that also to raise troops. The right to raise troops pertains 
especially to the sovereign, and is in the number of the 
rights of majesty. The power to raise troops, to set an army 
on foot, is of too great importance in a State to be confided 
to hands other than those of the sovereign. Subaltern powers 
are not clothed with it. They exercise it only by the order 
or the commission of the sovereign.” 

Again, speaking of the military laws, he says: 

** Good order and subordination, everywhere so useful, is 
nowhere so necessary as among the troops. The sovereign 
ought to determine exactly the functions, the duties, and the 
rights of persons engaged in war—soldiers, officers, chiefs of 
corps, generals. He ought to fix and regulate the authority of 
the commanders in ali the grades, the penalties attached to 
faults, the form of judgments, &c. The laws and ordinances 
which concern these different points form the code inil- 
itary.”’ 

It 4 be remarked that the great author from 
which I quote, published his book almost co- 
temporaneously with the breaking out of our rev- 
olutionary war, and that it was at the formation 
of the Constitution a book of genes authority in 
this country upon the laws of nations than any 
other in use; and it is no extravagance to assume 
that the framers of the instrument used it as one 
of their text-books. It regards the powers to raise 
troops and to make war as sovereign powers of 
the State, supreme political powers, so moment- 
ous and transcendent in their nature as to be in 
the number of the rights of majesty, and not to be 
vested in any subordinate branch or department 
of the Government. And the author, for irresist- 
ible reasons, refers to the same high source of 
political re the right to establish the regula- 
tions of the army—the military code. 

Now, in entire accordance with these pri a 
the Constitution, by express terms, gives to Con- 
gress, not to the President, the power to involve 
the nation in war by a declaration; to them and 
not to him the power to raise and support armies; 











1862. 


to them and not to him the power to make rules 
for the governmentand regulation of the land and 
naval forces; to them and not to him the power to 
make rules concerning captures on land and water; 
and, in express terms, to ** make ail laws neces- 
sary and proper for carrying into execution the 
foregoing powers.”’ : : 

Judge Story and other distinguished comment- 
ators on the Constitution treat the power to de- 
clare war as identical with the power to make 
war. Such is at least the received interpretation 
of the words. If, then, Congress, and not the 
President, has the power to make war, and Con- 
gress has, superadded to this, the power to make 
all laws necessary and proper for carrying into 
execution the power to make war, they have in 
the plainest terms the power to make a law direct- 
ing in what way the war shall be made, what in- 
struments shall be used, and what shall not be 
used; when an army shall make an attack and 
when it shall not; what expeditions shall be un- 
dertaken and what shall not; in short, directing 
everything that shall be done in executing the 
power to make war. And it would be as plain 
the sworn duty of the President to ** see that such 
laws are faithfully executed”’ as that any other 
laws are faithfully executed. 

Again: the express power given to Congress to 
make rules for the government and regulation of 
the forces would be of itself, even in the absence 
of all other provisions on the subject, an ample 
and sufficient source of our authority to direct in 
what manner they shall be employed. Itis granted 
to us in terms of greater latitude and broader sig- 
nification, if possible, than that to ** regulate com- 
merce;’’ and yet, under the statutes made in pur- 
suance of this power, not a ship goes from our 
ports upon the high seas without being incumbered 
with the most minute regulations respecting the 
duties of the men on board, clearances, manifests, 
sees sagem against fire, the bursting of steam 

oilers, and the like. Indeed, it has been con- 
tended by the ablest minds, and I think success- 
fully, that under this power Congress may actu- 
ally prohibit trade. 

But my argument needs no aid from such an 
analogy. It stands firmly upon the power to 
make war, and to make all laws necessary to ex- 
ecute that power; that is, all laws necessary in 
the judgment of Congress, not forbidden by the 
laws of war, to render the act of war effectual. 

Now, the commander-in-chief of an army is but 
the generalemployed by the State to command that 
army; that is, to order and direct its operations as 
an instrument of making war for the defense and 
protection of the State. His functions are but 
those of an agent of the State to promote her in- 
terests by fighting her enemies with the warlike 
means she places in his hands. In their nature 
those functions are all functions of the State her- 
self, indispensable to the continuance of her being; 
and not one of them can be claimed as pertaining 
to him otherwise than as her mere representative. 
No act of his can bind her without her consent, 
although there are many acts of his by which, 
under the law of war and the law of nations, she 
is held to be bound, upon the presumption that she 
has already consented to those laws. By those 
Jaws none of his acts bind his Government except 
such as are immediately connected with carrying 
on the war. A Government may have as many 
commanders-in-chief as it has armies. Yet, no 
one of them, nor all combined, can, as such com- 
manders, by the laws of war, enter into any trans- 
action op the subject of the war or its con- 
sequences. Grotius tells us that— 

“The general of an army can do no act regarding the sub- 
ject of the war and its results, for the power to finish the war 
is no part of the power conferred to carry it on; and when 
one has been clothed with this latter power in the most ex- 


tended manuer, it should always be confined to the com- 
mander-in-chief and to the conduct of all the affairs of the 


war.’’ 

The general commanding has no power to make 
peace; that belongs to the State, or to the func- 
tionary representing the State. He has no power 
to dispose of the conquered territory, or of any 
property or persons he may capture. This power, 
too, belongs to the State. When Belisarius was 
asked by the Goths what he purposed to do with 
them, he replied that he had no authority to dis- 
pose of the affairs of the emperor. When a Gre- 
cian general was asked by the Persians to con- 
clude a er he answered that to make peace was 
not for him, but for the State. The Roman sen- 











‘or accept an armistice to-morrow. 








ate set aside the treaty of 
conquered territory omend. 
with the Samnites at the affair of the Caudine 
Forks, where, to save their lives, a whole Roman 
army submitted to pass under the yoke. And the 
Roman hostages retained by the victor as a secu- 
rity for the fulfillment of the treaty were given up 
by him upon the ground that the consul, acting 
asa mere commander of the army, had transcended 
his authority in making the treaty, and assumed 
that which belonged to the senate. When a Ro- 
man general had made captive the wife of King 
Syphax, and had assumed to set her at liberty, 
Scipio interposed the objection that it was for the 
senate and Roman people to determine what they 
would do with her. Grotius remarks that it * does 
not belong to the generals of an army, noteven to 
the commander-in-chief, to release prisoners ac- 
quired by arms, nor to dispose of sovereignties 
or conquered territories.”’ 

Such are some of the many restrictions of the 
power of a commander in the field, imposed by 
public law, and growing out of the acknowledged 
rights of sovereignty of independent States—re- 
strictions admitted by all nations, ancient as well 
as modern. But they are restrictions only because 
those functions are of such high importance to the 
State that the law will not raise a presumption that 
she has delegated them to a general; while as to 
the mere operations of the forces under his com- 
mand in the field, it from necessity, owing to the 
remoteness and unmilitary structure of the polit- 


ical power, does raise a presumption that for those | 


operations, and all of them, he has authority from 
the political power. He may assaulta strong place; 
he may intrench; he may fight to-day and grant 
As he is to 
overcome the enemy, he may lay his plan for that 
purpose, and alter itas he sees fit. All this rests 
upon the same presumption that the State has 
given him the authority; and the difference be- 
tween the Senator from Illinois [Mr. Brownine] 
and those who agree with him and myself is sim- 
ply this, that while they treat this power of the 
commander as absolute, inherent, indefeasible in 
him, conclusive in all cases against the State, and 
beyond its reach, I treat it as a right, a power, in 
all cases emanating from the State and liable at 
any moment to be modified in its exercise and 
operation. 

The Senator will not contend that Congress is 
without any power to order and direct what de- 
scription of arms shall be used in the land and 
naval forces; he will not insist that this power 
pertains to the President in virtue of his being 
Commander-in-Chief, and allow him to say to 
Congress, ‘* I will furnish the men you raise, not 
with the improved fire-arms of the day, but with 
old flint locks, or guns without any locks; for in- 
stance, the ancient Chinese style of musket, which 


required one man to aim it, resting it on the | 


shoulder of a second, while a third was required 
to touch it off. I will have no rifled cannon, but 
only the ancient smooth-bore on the model of 
the cannon of Agincourt, or the still huger ma- 
chine of an early Sultan employed in guarding the 
Dardanelles, end which is said to have hurled a 
stone bullet that weighed a ton. 
iron-clad ships, nor war steamers, but only ships 


of the excellent model of the May Flower or the | 
Goode Vrow; and with these venerated imple- | 


ments only will I fight the battles of the United 
States; and you, gentlemen of Congress, cannot 
help yourselves. ~ may pass laws and appro- 
priate money to provide other instruments, but 
you will find me the Commander-in-Chief, and 
that they shall never be used by the Army or the 
Navy.”’ 

And will that honorable Senator contend fora 
moment that, should the President, as Command- 
er-in-Chief, undertake an absurd and impracti- 
cable expedition against the enemy, one plainly 
destructive of the national interests and leading to 
irretrievable disaster, or should he basely refuxe 


upon retreating before the enemy, and giving over 
the war to the manifest prejudice of the country, 
or should he treacherously enter into terms of ca- 
pitulation with the manifest intent to give the en- 
emy an advantage, would the Senator rise in his 
seat here and insist that Congress has no power 
to interpose by legislation and prevent the folly 
and the crime? And yet his doctrines as here an- 
nounced would impel him to exclaim, ‘‘ the coun- 
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eace and transfer of | try is without remedy; Congress is powerless; 
into by the consul || the Constitution furnishes no means to arrest the 
| approaching ruin; we must not travel out of the 
\\ 
i the yoke. 


Constitution; and we must submit our necks to 
It is the will of the Commander-in- 


|| Chief, and that, and that only, in such a case is 


ooo 











the Constitution.”’ 
Sir, this new heresy deserves rebuke. 


been justly characterized b 
Ohio (Mr. Wane} as slavish. And nothing is 
more certain than that if it shall get a permanent 
hold on the public mind, we shall, in the no very 
distant future, lose our liberties or become a con- 

uered people. And I warn the country against 
the insidious and fatal sophistry as | would warn 
them against the less insidious and far less fatal 
doctrine of secession. Secession must and will 
be refuted and put down by the arms of freemen; 
but when they, too, have consented to surrender 
the power of the swordewholly to the President, 
denying to their representatives all power to con- 
trol him in the use of it; when Congress shall 
have abdicated this the highest function of the na- 
tional sovereignty, Cesar has no Rubicon to pasa; 
the boundaries of his military command, once 
fixed by the senate, are blotted out forever. ‘The 
consular general becomes a military dictator, an 
imperator, and all the powers of the Government, 
civil and military, pass into his irresponsible 
hands; his decrees will constitute the laws of the 
Republic, and his preetorian bands will make the 
President of the United States. 

Mr. BROWNING. I will not occupy the at- 
tention of the Senate over five minutes. As my 
attention was specially invited by the Senator from 
Michigan toa portion of his speech, to all of which 
I have listened with interes, 3 think it proper that 
I should make a word of reply to that part to which 
he invited my attention. Ele, like every other Sen- 
ator who contends for the new doctrine he advo- 
cates, is forced to go outside of the Constitution 
to find authority to sustain it, and no better au- 
thority has been found by the Senator than that of 


It has 
the Senator from 


Washington’s commission under the Continental 


Congress, and the practice of the Government 
under the Articles of Confederation. He says that 
Washington himself did not assume or pretend to 
claim any authority independent of the appoint- 
ing power. Of course he did not; the Continental 
Congress was the appointing power, and the Con- 
tinental Congress was competent to impose any 
conditions, limitations, and restraints it chose to 
do, and it did impose them; so did the Congress 
under the old Articles of Confederation. And it 
was the continued and repeated blundering and 
bungling of military operations when controlled 
and governed by Congress that influenced the con- 
vention to ignore the doctrine, and separate for- 
ever the direction of the Army from the control of 
Congress. It was the very authority upon which 
the Senator relies to sustain his doctrine that led 
to a change of the doctrine, and the clothing of 
the President of the United States with all the au- 
thority of Commander-in-Chief. Now, sir, the 
Constitution, and not Congress, is the appointing 
power of the Commander-in-Chief of the Army 


| and Navy of the United States, and he is subject 
1 will have no |} 


to all the restraints that the Constitution imposes 
upon him, and he is subject to none others. Con- 
gress can impose no restraint upon any power that 
is necessary to the execution of the office with 
which the Constivation clothes him. 

The gentleman, however, attributes to me a de- 
nial of all control by Congress over the Army, or 
the Commander-in-Chief, | am perfectly willing 
to stand by my sentiments as I hiave myself ut- 
tered them. I am not willing to have attributed 
to me absurdities that I never entertained and 
never expressed, whether they result from a mis- 
understanding or from a misrepresentation of what 
I did say. I certainly do not intend to intimate 
that the Senator makes any willful misrepresent- 
ations of my views; but they are upon record; 


| Lam willing to abide : them, defend them; but 
to undertake one, or, having undertaken it, insist || 


lam not willing to undertake the defense of all 
the absurdities that he suggests in interrogatories 
tome. I do not deny the control of Congress, 
and never have denied the control of Congress 
over the armies of the United States to the extent 
that the Constitution gives it control. I admitall 
the control which the Constitution has given; 
that is, Congress has power to raise armies and 
support armics. Congress may refuse to raise 


‘| armies; it may refuse to support a: nies; it may 
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disband armies after they are raised, and to that || further with this discussion, it is due from the 


eXtent it can control the Commander-in-Chief, and 
to no other extent than the extent that the Con- 
stitution has authorized it to control him. 


L read from the Federalist when I had the honor | 


of addressing the Senate a day or two since, for 


the purpose of showing the understanding of the | 


great statesmen who were instrumental in making 
the Constitution and commending it to the accept- 
ance of the people for the limitation of powers 
that there was upon every department of the Gov- 
ernment, and the distribution of powers that was 
to every department of the Government. I will 
not detain the Senate by repeating what I then 
read. | read from Mr. Madison what was uttered 
by him long after the Constitution was made, for 
the purpose of showing to the Senate what his 
understanding was of the appropriate powers of 
Congress and the President in relation tothe Army 
of the United States; ang al! the arguments that 
have been made upon this subject this morning, 
and all the denunciations that have been fiercely 
hurled at me, have been directed against the doc- 
trines of the great fathers of the Constitution, and 
against no new evangely of mine. Here is what 


Mr. Madison said; here is the doctrine which gen- | 
tlemen expend their ingenuity and their strength | 


in denouncing: 





* He thought that it was a wise principle in the Consti- | 


tution to make one branch of the Government raise an army || 


and another to conduct it. If the Legislature had the power 
to conduct an army, they might embody it for that end. On 
the other hand, if the President was empowered to raise an 
army, as he is to direct its motions when raised, he might 
wish to assemble it for the sake of the influence to be 
acquired by the command. 
guarded against the danger on either side.”°-—4 Elliot’s De- 
bates, p. 444. 


How, sir? By making one department of the 
Government raise an army and another conduct 


all its movements after it was raised; and yet for | 


venturing to read in the Chamber of the American 
Senate these wise and noble words of the father of 
the Constitution, lam to be subjected to the de- 
nunciations that have been hurled at me this morn- 
ing. Whydonot gentlemen assail those who made 
the Constitution and who expounded it, and not 
seek to shield themselves by an attack on so hum- 
ble an individual as I am. 

The Senator from Michigan is very much more 
explicit in his response to a question | asked of 
the Senator from acetone. than the Senator 
from Massachusetts himself was. I asked him 
whether, in his opinion, when he asserted that 
Congress was clothed with all the powers of war, 
the command of the Army was one of those pow- 
ers—the command of the Army in its active opera- 
tions in the field—and whether, in his opinion, 
Congress could assume that command, and con- 
trol and direct the movements of the Army. The 
Senator gave me no answer, cxcept to say that 
that was an impossibility, and that he did not 
mean impossibiiities. The Senator from Michi- 
gan does not content himself with that answer, 
but meets the question in the most direct and 
manly terms, and he asserts boldly that Congress 
may, if itso chooses, direct when the Army shall 
advance, and when not; what expeditions it shall 
undertake, and what not; when it shall attack, 
and when retreat; and control all its movements, 
all its operations. I like aman to come out boldly 
and avow what he means, and I want no other | 
answer to that than the Senator’s own speech. 
Let the doctrine go to the freemen of this nation, 
and let them pronounce in judgment upon it; and | 
let chem understand that this is said in the very 
teeth of the exposition of the Constitution by Mr. 
Madison, who declared that it was a wise prin- 
ciple which made one department of the Govern- 
ment raise an army, and another conduct its move- 
ments. Why, sir, where are the departments of 
this Government? According to this doctrine they 
are all swallowed up, they are all ingulfed in the 
great maelstrom of legislative power that is now | 
claimed. If this be true, if they may displace the 
Commander-in-Chief of the Army—for if Con- 
gress can do what the Senator claims it can do, | 
the President is not Commander-in-Chief—it is 
an abuse of the term to say that he is Commander- | 
in-Chief if all his directions may be overruled by | 
Congress 

Mr. HOWARD. Will the Senator from Illi- | 
nois allow me to put to him a single question? 

Mr. BROWNING. § Certainly. 

Mr. HOWARD, 





The Constitution has wisely | 





|| floor; for if he did not understand me as contend- 


i think before we go any | Now, sir, let me ask the Senator, does he contend 


| Senator from Illinois to give the Senator or us 
| gentlemen on this side of the Chamber his defini- 

tion of the phrase *‘ commander-in-chief,’’ and 
| what power it does actually include within its 
meaning. Then we shall know what we are talk- 
ing about. 

Mr. BROWNING. I undertook to do that 
when I addressed the Senate the day before yes- 
terday, and no doubt I did it in a very bungling 
and obscure way. I can repeat in a very few 
words my view of the subject. By ** Commander- 
in-Chief of the Army and Navy,”’ I understand 
that authority which is to control all the active 
movements and operations of the Army and Navy 
in the prosecution of war, after the Army and 
Navy shall have been raised; and I understand 
that when the President is made Commander-in- 
Chief he is necessarily clothed by the Constitu- 
tion that invests him with that character with all 
powers, however great or however minute, that 
are necessary to the full execution of his office of 
Commander-in-C hief. 

Mr. HOWARD. Does the Senator go further, 
and include in his definition this: that in the 
performance of these functions of which he has 
spoken, the President is absolutely independent 
of the power of congressional legislation. That 
is the point to which I desire to call the Senator’s 
attenuon. 

Mr. BROWNING. I willanswer that. Heis 
independent of the Congress of the United States, 
and as much independent of the Congress of the 
United States as he is independent of a constable 
in the gentleman’s town, only in so far as the 
Constitution has given Congress control over him, 
and that control 1s 

Mr. HOWARD. Very well; then, has the Con- 
stitution given Congress any control over him, 
and if it has given Congress any control, what is 
that control?) Where is the clause in which the 
Senator from Illinois finds that control expressed 
or indicated ? 

Mr. BROWNING, Mr. President, gentlemen 
must listen very rarely to what I say, or I must 
express myself in the most ambiguous and un- 
satisfactory terms imaginable, or they cannot be 
very willing to understand me. 

Mr. HOWARD. Lam quite willing to under- 
stand you. 

Mr. BROWNING. I said in the very begin- 
ning of the few remarks I have now submitted 
that Congress had an absolute control over the 
President in his conduct of the Army, in this: that 
it was the function of Congress, and of Congress 
alone, to raise and support armies; that Congress 
might refuse to raise an army. In that event, the 
President would have none to conduct, none to 
command. It might refuse to support an army 
after it was raised; and his command would be 
merely nominal, because the Army must fall to 
pieces. It might disband the Army after it was 
raised; and by any one of these acts it may ex- 
ercise its constitutional and unlimited control over 
the President and the Army. But, sir, when the 
Army is raised, when the Army is supported, 
when itis armed, when we are engaged in war, and 
it isin the field marshaled for the strife, |deny that 
Congress, any more than the humblest individual 








in the Republic, has any power to say to the Presi- | 


dent, do this or do that; march here or march there; 
attack that town orattack this town; advance to- 
day and retreat to-morrow; give up a city to be 
sacked and burned; shoot your prisoners. Con- 
gress has no more power to do that than the hum- 
blest individual on this continent has to do it. 
And, sir, | beg leave to say that, in my humble 


odious, unlimited, and illimitable despotism and 
tyranny. Thereisnosuch despotism on carth as 
the despotism of a legislative body. 

The Senator asks me, as if | had contended for 
it, whether the President may say to Congress, 
** T will notuse rifled cannon; | will notuse Sharpe’s 
rifles; I will not use improved muskets and bay- 
onets; [ will compel my soldiers to fight with old 
flint-lock muskets, that will do as much injury to 


at.’’ He asks me if | contended for that, as if I 
had given utterance to such sentiments on this 





ing for such a thing, why ask me the question? 


judgment, those who advocate this doctrine and | 
denounce all who oppose it are the advocates of | 


the men who fire them as to those they are fired | 


GLOBE. 








that Congress may to-day pass a law, issue its mane 
date to the President, telling him to cast into the 
river all the cannons he has; all the Minie rifles he 
has; all the muskets and bayonets he has; and arm 
his men with corn-stalks, and march to the assault 
of Richmond? Doesthe Senator contend that Con- 
gress can do that? I apprehend not. I should not 
have insulted his sense by asking such a question, 
if it were not appropriate to ask it in response to 
the one he put to me. 

The Senator admonishes me to prepare to an- 
swer my constituents. Mr. President, there are 
few men who set more value upon the approval 
of their constituents and of the public than I do. 
I go to that tribuna] bearing my record with me, 
without one fear of the consequences that are to 
ensue tome. But, sir, I desire to say, that anxious 
as | am for the approval of the American public, 
there is no amount of popular clamor, there is no 
amount of incensed prejudice, poured upon me in 
what torrents it may be, that can or shall control 
my judgment of my duty under the Constitution, 
nor swerve me the hundredth part of a hair’s 
breadth from the faithful performance of that duty. 
If all the people on the American continent should 
urge upon me to do an act or give a vote which, 
in my conscience and in my judgment I believed 
a violation of this sacred charter of our freedom 
and our rights, I believe—while I claim no-more 
than the most moderate amount of either physical 
or moral courage—I believe 1 would surrender 
myself up to martyrdom before I would be forced 
to do what I conscientiously believed to be a vio- 
lation of my oath to supportit. The gentleman’s 
threats of popular clamor, his threats of the venge- 
ance of the multitude at home, have no weight, 
no power in shaping my course in this Senate. 
I had no intention, Mr. President, of going into 
any further argument; but there were a few sug- 
gestions made to which I thought it necessary 
that I should make some brief response. 

Mr.CLARK. I had purposed to mingle some- 
what in this debate; but it 1s getting to be late in 
the day, and it is very important this bill should 
be passed, if it is to be passed at all to-day. I 
propose, therefore, to defer all argument, and to 
propose to the Senate, if they will agree to it, to 
come now to a vote [‘* Agreed!’’ ** Agreed!?’] 

The PRESIDING OFFICER, (Mr. Anrnony 
in the chair.) The question is on the amendment 
proposed by the Senator from New Hampshire. 

Mr. CLARK. Upon that question I ask for 
the yeas and nays. I believe they have not been 
ordered. 

The yeas and nays were ordered. 

Mr. TRUMBULL. Before the vote is taken 
on this substitute, it is perhaps due to the Senate 
that some one should state what the differences 
are between the amendment and the bill that comes 
from the House of Representatives; and if no one 
else proposes to do so,as I have taken some part 
in these questions, I will try to explain those dif- 
ferences. In doing so, I think it would be well 
for Senators across the Chamber—who, I under- 
stand, have committed themselves in favor of the 
amendment, not with the view of voting for its 
enactment into a law, but with a view of getting 
before the Senate a measure which they hope may 
be defeated, first voting for the measure as an 
amendment, and then against the bill—to under- 
stand, and that the country should know the char- 
acter of the measure they propose to vote for as an 
amendment. They propose to vote for a bill, as 
an amendment or substitute, entitled *‘ A bill to 
suppress insurrection and to punish treason and 
rebellion, and for other purposes.’’? The Senator 
from Delaware, [Mr. Sautspury,] and the Sen- 
ators from Maryland, probably, though I do not 
know how the latter intend to vote, will support 
the amendment which contains a clause for arm- 
ing the negroes. They certainly do not intend to 
enact that provision into a law, although they may 
vote for itas an amendment. The Senator from 
Delaware, who has spoken with such vehemence 
against these measures, has no idea of voting to 
authorize the President of the United States ‘* to 
employ persons of African descent as he may 
deem necessary and proper for the suppression of 
this rebellion, and for this purpose he may organ- 
ize and use them in such maaner as he may deem 
best for the public welfare.’’ That is a provision 
in the bill of the Senator from New Hampshire, 
reported by the special committee of the Senate; 
and when Senators on the other side of the Cham- 
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ber vote for it, I want the country to know that 
they have voted for a measure to arm the Afri- 
cans. : aR 

Mr. WILMOT. They will vote against it after- 


vards. 
. Mr. TRUMBULL. Certainly, I expect them 
to do that. Lexpect them to vote to put it into 
the bill, and then vote against it afterwards; but I 
intend if they do vote for it, that the country shall 
know that they vote for a measure to arm negroes. 


There is no such provision as that in the House | 


bill. It proposes to confiscate the property of lead- 
ing rebels, and nothing else, It does not touch the 


negro, nor is he referred to in the bill; and those | 


Senators who vote to substitute for that bill a bill | 


that does provide to arm the negroes and to free 
the negroes under certain circumstances, express 
their choice by their votes for a bill of that char- 
acter over the House bill. 

I should not have made these remarks but that 


it seems to be understood that this amendment is | 


be carried by the aid of so-called Democratic votes 

and the votes of Senators from border States, who 

are utterly opposed to interfering with the negro. 
Another provision of the Senate bill declares: 


That the President of the United States, whenever he 
shall deem it necessary and proper for aspeedy and success- 


ful termination of the present rebellion, that any personal | 
property, seized by the Army or Navy, and belonging to a | 
person who shall, after the passage of this act, have engaged | 


in rebellion or given aid or comfort thereto, should be con- 


fiscated, may cause proceedings in rem to be instituted | 
against said property, as in admiralty or revenue cases; and | 


if said property shall be found to have belonged to a person 
engaged in rebellion, or who has so given aid and comfort 


thereto, the same shall be forfeited and become the prop- | 


erty of the United States, and may be sold or disposed of 
as the court shall direct. 

There, in the eighth section of the Senate bill 
offered as an amendment is the very proceeding 
in rem to be carried on as in admiralty or revenue 


cases which the Senator from Pennsylvania [Mr. | 


Cowan] denounced as such a monstrous propo- 
sition in the bill from the House; and 

clause is in the bill of the Senate. Why, sir, we 
listened here for half an hour this morning to the 
Senator from Pennsylvania, not now in his seat, 
and I am sorry he is not here, denunciatory of 
this proceeding in remand of its being assimilated 
to a proceeding in admiralty or revenue cases, and 
yet winding up with a proposition to vote for the 
Senate amendment. How isthis? We have heard 


the denunciations of my colleague, the denunci- | 


ations of the Senator from Wisconsin, [Mr. Doo- 
LITTLE,] and the denunciations of the Senator from 
Vermont, [Mr. Cottamer,] against that proceed- 


ing in rem, which seems to be unobjectionable in | 


the Senate bill. The Senator from Vermont, 
grave as he is, really made fun of such a proceed- 
ing; and yet here is the bill 
r. COLLAMER. Is the gentleman making 

fun of me? 
Mr. TRUMBULL. Iam replying to the fun 
of the Senator, not making fun of the Senator cer- 
tainly. i could not do that. He really made fun 
and made the Senate laugh about a proceeding in 
rem; and yet, wonderful as it may seem, a com- 
mittee ci which he was a member, whose report 





et the very | 





I suppose received his indorsement, bring into | 


the Senate a proposition for this very proceeding 
in rem. 

Mr. COLLAMER. Not like the other. 

Mr. TRUMBULL. Well, it is a proceeding 
in rem. It is like itin that respect. The pro- 
ceedings are to be as in admiralty or revenue cases, 
and that is exactly the provision in the other bill. 
So far as there is any principle in these bills, the 
principle of authorizing the seizure and condem- 
nation of property by a proceeding in rem is as" 
distinctly and clearly in the Senate bill as in the 
House bill or any bill that has ever been before 
the Senate. 

Now, sir, what is this House bill? I will not 
read it. | hope Senators have read it. It is a bill 
relating wholly to the seizure and confiscation of 
peepee see without any reference whatever to 
slaves, having nothing to do with them. It pro- 
vides that the property seized shall be condemned 
by proceedings in the courts. Does not the prop- 
osition of the Senate bill do the sume thing? All 
the von there is in it is, to declare ‘all the 
estate and property, money, stocks, and cred- 
its and effects of the persons hereinafter named,”’ 
classifying the persons, shall be confiscated. The 
bill introduced by the select committee, of which 
the Senator from New Hampshire has charge, 
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provides for seizing the property of the same | 
classes of persons, in part. They are not alto- 
gether the same; and, while [ am upon that point, 
1 will mention one particular in which they dif- 


| fer. The Senator from New Hampshire intro- 
|| duces a bill by which he declares that ** the prop- 





erty, real and personal, of every kind, including 
choses in action,’’ of certain classes of persons, is 
to be confiscated. Among these classes is the fol- 
lowing: 

Persons hereafter acting as an officer. whether civil, | 
military, or naval, of any State or Territory, who, by the 
constitution of the so-called confederate States, is required 
to take an oath to support said constitution. 


I want the Senate to look at that classification. 
It does not confiscate the property of officers, civil, 
military, and naval, of the confederate States; but 
of officers, whether civil, military, or naval, of 
any State or Territory of the confederate States. 
I should like to know why that distinction is 
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| the House of Representatives has not a syllable 
| in itubout freeing negroes, and does not touch 
them. The bill of the Senate provides not only 
for freeing the slaves, but for arming them to fight; 
and the Senator from Delaware says he votes for 
it because he prefers it to the House bill. 

Mr. KENNEDY. With the consent of my 
friend, may lL ask hima question ? 

Mr. TRUMBULL, Certainly. 

Mr. KENNEDY. I understood the Senator 
from Illinois to say that the Senators from the 
State of Delaware and from the State of Mary- 
land had entered into a combination to vote for the 
amendment, and then against the bill. 

Mr. TRUMBULL. The Senator did not un- 
derstand me correctly. I said | understood the 
Senator from Delaware would vote for the amend- 
ment, and I had not understood how the Senators 
from Maryland would vote; but I understood, gen- 
erally, that on thatside of the Chamber they would 





made. I should like to know why the judge, or 
the justice of the peace, or the militia captain in | 
Louisiana, under the State of Louisiana, is to | 
have his property forfeited, and why officers un- | 
der the confederate government, who are fighting | 


you, are not to have their property forfeited. By | 


another clause of the amendment the property of | 
certain of them is to be forfeited, to wit: 


Persons hereafter acting as president or vice president, | 


members of congress, head of department, civil officer, 
judge, foreign minister, or commissioner of the so-called | 
confederate States. 


But not the property of persons who act in the | 


military or naval service of the confederate States 
A captain in the confederate army is not to have 
his property forfeited by this bill at all. Thisis 
the bill that is to be supported in the Senate, and 
which a combination of extremes—not of ex- 
tremes, but acombination—is to get voted in asa 
substitute forthe House bill! {s this satisfactory 
even to the Senator from New Hampshire himself? 
Does he mean to confiscate the property of a cap- 
tain in the State of South Carolina, serving in the 
State service, and not the property of the one serv- 
ing in the confederate service? I suppose he does, 
or else he would not have presented the amend- 
ment in the shape itis. Is the Senate for it? 
There is one other feature that is in the House 
bill which is not in the Senate bill, and thatis the 
seventh section. That isasection which it seems 
to me ought to commend itself to the Senator from 
Kentucky, [Mr. Davis,] for he has been contend- 
ing from the commencement of the session that it 
was right to take the property of the leading reb- 
els and turn it over to the loyal men. That has 


been his position, as I understood it. The House | 
bill contains a provision that the property of the | 


leading rebels, which is seized and condemned un- 
der it, may be taken to pay the claims of loyal cit- 
izens against the disloyal owners of such property. 

Mr.SAULSBURY. 
me a moment? 


Mr. TRUMBULL. Certainly. 


Mr. SAULSBRRY. I was notin the Chamber | 
when the Senator from Illinois commenced his | 


| speech, and I have not heard much that he has 


said; but just coming into ‘the Senate, I have un- 
derstood that he referred to some remarks of the 
Senator from Delaware, and that he wants to know 
whether the Senator from Delaware would vote for 
the amendment of the Senator from New Hamp- 


shire to this original bill; and if so, that before the | 


constituency of the country some responsibility is 
to be had. I want to say, because I did not hear 


what the Senator from Lilinois said, thatif the vote | 
is taken before | am compelled to leave the Senate | 


Chamber, I shall vote for the amendment of the 


Senator from New Hampshire, not because I | 
approve of the principle of a confiscation bill, for | 


under any and all circumstances i shall vote 
against any such bill, but because it conforms 
more to the provisions of the Federal Constitution 
than the bill of the House of Representatives. I 
want to ask the Senator from Illinois whether, ir 
the remarks that he made, he meant to say that 


| there was any inconsistency in such a position as | 


Lhave assumed, and a position which would leave 
me to vote against any confiscation bill. 

Mr. TRUMBULL. I think there is the most 
glaring inconsistency,and lam very glad to have 
the Senator from Delaware here. lam obliged to 


him for asking the question, and except that it || 


will take a little time to repeat, | should be very | 
glad to repeat to him whatI said. The bill from | 


Will the Senator yield to | 


vote for the amendment, and then vote against the 
bill. 

Mr. KENNEDY. With the consent of the 
Senator, I should like to make a simple remark, 
Aslamabouttoleave the Chamber, and ain obliged 
to leave for home this evening, Ll desire to say, in 
explanation of my vote, that | consider both bills 
so perfectly odious that, for myself, L have entered 
into no combination, and shall vote against them 
both, and all such, and so hope to be recorded. 

Mr. TRUMBULL. That is very explicit on 
the part of the Senator from Maryland, and in my 
judgment, very consistent. 

Mr SAULSBURY. I hope the Senator from 
Illinois will allow me a moment, because I am 
circumstanced as my friend from Maryland ts—- 
Lam going to leave the Chamber. 1 only wish 
to put myself right on the record. I shall not 
trespass more than a moment. 

Mr. President, | want every constituent | have 
in the State of Delaware, whether he is a member 
of the political party to which IL belong or not, 
whether he is a Democrat, whether he was a Bell 
and Everett man, or whether he is a Republican, 
to understand distinctly that I never will vote for 
the principle of a confiscation bill under any cir- 
| cumstances whatever. I am opposed to every bill 
that has been introduced into Congress on that 
|| subject. But I do say that the bill of the Senate 
as an amendment to the House bill, is preferable 
to the House bill, simply for the reason that in its 








|| Main provisions it conforms to the requirements 


of the Constitution of the United States, giving 
trial by jury, and recognizing the issuing of due 
process according to law. ‘There is the advantage 
of the bill of the Senate over the bill of the House. 
If I should be present, | would vote for the bill of 
the Senate as an amendment; and yet, on the 
final vote, which ever were adopted, | would vote 
against any confiscation at all, 

I desire to make a remark to the Senator from 
\| Illinois. He has appealed to the Senator from 
Delaware and the Senators from Maryland. I 
will not say appealed, but he has alluded to them. 
He says they vote so and so; that the bill of the 
Senate authorizes the arming of slaves. I want 
to puta frank question to the Senator. I want to 
know whether in this great political revolution in 
which we are engaged he would put arms in the 
hands of the slaves? Does he make an appeal to 
the Senators from Maryland and Delaware to vote 
against the amendment on that ground? Does he 
mean to say that he is opposed to the principle? 
I ask the Senator from Illinois to state, in the face 
of the American Senate, whether, under any cir- 
cumstances now existing, or, in his imagination, 
hereafter to take place, he will put arms in the 
hands of the southern slaves to murder their mas- 
ters. I wait for an answer. 

Mr. TRUMBULL. When I vote in preference 
and take choice, and say by my vote on the record 
and to the country that I prefer a bill which hasa 
provision in it to arm slaves, and has the same prin- 
ciple in itin regard to the confiscation of other prop- 
erty as the one | vote to substitute it for, | will 
stand by my vote and acknowledge that | am in 
| favor of arming slaves. I trust the Senator from 
|| Delaware is answered. 

‘|| Mr. SAULSBURY. I will say to the Senator, 
| I did not hear the answer. 

|| Mr. TRUMBULL. If the Senator asks ques- 
| tions and runs away, I cannot be responsible for 
his not hearing. I said, when I gave such a vote 
as he has announced he is going togive, and when 
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I voted for a proposition as a substitute for an- 
other, which substitute had a clause in it to arm 
slaves, and the bill it was to be substituted for had 
no such clause in it, | would stand by my vote. 


Mr. SAULSBURY. I wish the Senator would | 


allow me one moment in answer to one remark; 
and I want that distinctly understood. 
know in what spirit that remark was made. The 
Senator says ifthe Senator from Delaware will ask 
questions and runaway, then soand so. I want to 
aseure that Senator that the Senator from Delaware 
never, under any circumstances, runs away, and 
if any man thinks so, let him try the experiment. 

Mr. TRUMBULL. It seems, unfortunately, 
I was not heard by the Senator from Delaware. 
I thought I spoke in an audible tone of voice. I 
must have been mistaken in supposing the Sena- 
tor had left the Chamber, then. He was here, but 
did not hear me. I supposed he had left when he 
informed me he did not hear my reply. 

Now, sir, the House bill, as | have stated, ap- 
plies only to property, and contains one provis- 
ron in it nat in the Senate bill, in regard to com- 
pensation to loyal owners for their losses. The 
distinguishing feature between the House and 
Senate bills is this: the House bill provides for 
confiscating the property of rebels by action di- 
rectly upon the property. The Senate 4 
same thing in the discretion of the President in 
certain instances, and in section eight provides for 
instituting the same proceedings. The Senate bill 
in that section authorizes the seizing of personal 
property, and its condemnation by proceedings in 
rem, as in prize or revenue cases, precisely like 
the House bill, except that itis limited to per. 
sonal property, and the seizure and condemna. 
tion is to be done in the discretion of the Presi 
dent. ‘The House bill acts directly on the property 
belonging to leading classes. The Senate bill au- 
thorizes seizing the property belonging to leading 
rebels, and then provides for proceeding against 
the owners of the property seized by bill of in- 
dictment, and in case the person indicted cannot 
be found, then it provides for condemning the 
pro yerty. 

The Senator from Michigan [Mr. Howarp] 
argued this question so clearly the other day to 
show that that was unconstitutional, that I need 
not take up the time of the Senate with it now. 
i only refer to it to make the point, which is this: 


that if you treat these persons as rebels, to be tried | 


in the courts according to the course of the com- 
mon law, you must have the custody of the per- 
son before you can try him. He is entitled to a 
trial by jury, and cannot be proceeded against in 
his absence. There was certainly great force in 
the argument of the Senator from Michigan, and 
I was very much inclined to think that it was un- 
answerable. It certainly has not been answered 
as yet. He showed thatif you forfeited the prop- 
erty for the non-appearance of the person indicted, 
it was aclear violation of the Constitution. It 
will be seen that the Senate bill, in that respect, 
has nothing to do with the war. The forfeiture 
> ie by reason of the non-appearance of the 
defen 


ant. The property is seized for that pur- | 


pose. The bill makes it lawful ‘*to hold and 
se such property for the United States.’’ 


or what purpose? ‘To secure the appearance | 


of the offender to take his trial and abide such 
punishment as shall be adjudged against him.” 
Ihat is the purpose for which the property is 
seized; to secure the appearance of the offender. 

Then the bill provides that if the offender does 
not appear, the property shall be sold for the ben- 
efit of the United States. Now, can you do that? 
If you can do that in this case, you can do it in 
any other; no matter whether a rebellion is in 
existence or not, Congress can provide by law 
that if any person who is indicted for any crim- 
nial offense fails to appear and answer the indict- 
ment, they may proceed to condemn his property 
for his own non-appearance. Is that constitu- 
tional? No one has shown that it is; and even if 
it were constitutional, there is so much machinery 
about it—in the first place, the necessity for this 
indictment, which would only be found in few in- 
stances—that scarcely any property would ever be 
reached under this bill. You can only indicta man 
in the district where the offense is committed. Let 
me putacase. Under the Senate bill you could 
not forfeit the real estate of John Slidell in the 
State of Hlinois. He owned a short time ago forty 
thousand acres of land in my State, worth, per- 


I do not | 
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} haps, $100,000. Could you ever reach it under 


the Senate bill? You cannot indict John Slidell in 
the State of Illinois. 
ever there in his life. How are you going to reach 
that property? Will you indict him in Louisiana, 
and have the return of non est in that State evi- 
dence of the fact in Illinois? That would be very 
troublesome, if it could be done atall. I doubt 
whether the bill covid bear that construction, and 
whether you could under its provisions condemn 
any other property than that situated within the 
district where the man was indicted; and if so, 
you never could touch the real estate held by John 
Slidell in the State of Illinois. Could you do it 
under the House bill? Clearly you could. You 
would institute a proceeding against the property 
under the House bill, and condemn the property 
on showing satisfactorily to the court that John 
| Slidell was one of the persons designated in the 
act; that this property belonged to a person who 
had acted As a foreign minister or commissioner 
for the confederate government. That would au- 
thorize the condemnation; and hence the advant- 
| age of the House bill over the Senate bill. 

I am aware that the House bill is to be followed 
by another bill which does relate to the subject 
of negroes. The bill under consideration does 

| not. The question here is on substituting the 
| Senate bill for the House bill which is now pend- 
ing. There is another bill on the table relating 
exclusively to the emancipation of the negroes of 
rebels, but it is not now under consideration, and 
it is unnecessary to speak of it. The direct ques- 
tion is between those two bills. Friends around me 
are urging that we should have a vote; I do not wish 
to prolong the discussion. I merely wish to say 
sufficient to show to those who have thought 
proper to pay attention to what I was saying, the 
distinction between these bills; and that those Sen- 
ators and the country might understand the ob- 
| ject of Senators, who, like the Senator from Dela- 
ware, vote to substitute the Senate bill for the 
House bill, with the view of defeating any confis- 
cation whatever. Thatisnot my object. [want 








an efficient confiscation bill. I want to make these 
traitors contribute to pay the expenses of their 
treason. I want a bill, too, that will free the 
slaves of rebels. 

If the Senator from Delaware desires to know 
my views in regard to the employment of negroes, 
[have no objection to giving them. Whena negro 
rushes in to save the life of my brother or my son 
from the bayonet of a traitor against this Govern- 
| ment, and knocks up the weapon that is aimed at 
his life, L will say ‘* God speed”’ to the negro, and 
I will encourage him to do itagain. Sir, no trai- 
tor shal! come and murder my child or my brother 
or anv soldier of my State or my country, whois 
fighung for this Union, with my consent. Ifthereis 
a negro or anybody else in God’s world that hasgot 
an arm to strike him down, I willsay ‘ strike.”’ 1 
care not who itis. If the Senator asks me whether 
I will arm negroes in insurrection to murder their 
masters, I say, I will disturb a&slave masters at 
home; but if the master of the slave comes to de- 
stroy this Government, to murder Union soldiers, 
I will put & gun in thé hands of his negro to shoot 
him. That is my feeling about it. 1 would resort 
to all the means that God has given us to putdown 
this rebellion. 

It was not any appeal to Senators on the other 
side that | was making. I wanted the country to 
know why it was that certain Senators proposed 
to substitute the Senate for the House bill: that 
they did it in order to defeat confiscation. | wanted 
to bring it out, as I have brought it out by the 
avowal of the Senator from Delaware, that his 
object in substituting the Senate bill was to get 
something less efficient than the House bill, and 
that he intended to oppose any and all confisca- 
tion. If a majority of the friends of confisca- 
| tion are for any particular bill, [ shall unite with 
that majority to pass it, unless I believe it uncon- 
| stitutional. 
| I wish to say a word on that subject. Those 
| gentlemen who make such loud professions of 
| devotion to the Constitution are no truer friends 
| to the instrument than those who say less about 
| it. There is a difference of opinion in the Senate 

as to what is constitutional. Senators who have 
thought proper to denounce the provisions of the 
House bill as unconstitutional are advocating a 
substitute which contains precisely the same prin- 
ciple. They seem to arrogate to themselves par- 
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| ticular devotion to the Constitution, as if, par ex- 
cellence, they were its only defenders. They tell 


I do not know that he was || us they are not to be swerved by the feelings of 


the people at home or anywhere else. Sir, I have 
great respect for the opinions of the people. | 
believe that the judgments of the great mass of 
the people are apt to be right, upon constitutional 
as well as other questions; and when I find my- 
self differing with the great body of the people of 
this American Republic, | am ready to reéxamine 
my opinions, and see if I myself am not in error. 
lam moved toa reéxamination of my views when 
I find [ am running counter to the men who have 
gone before me, to the men who made the Con- 
stitution, to the men who have commented upon 
it, and to the men of my own day. Though I 
trust | would stand as firmly as any other Sen- 
ator by what were my fixed and settled convic- 
tions of the Constitution, I certainly would reéx- 
amine them when I found that the masses of the 
people understood the instrument differently from 
what I did. 

In regard to the doctrine which has been advo- 
cated here in favor of prerogative, in favor of ab- 
solute power in the hands of the President, under 
the name of Commander-in-Chief, to my mind it 
is the most dangerous doctrine ever advocated 
under a constitutional Government. Sir, the opin- 
ions that have been advanced here in the Senate 
are worse by far than those of Hamilton and others 
of his day, who wanted a monarchy for our exec- 
utive head. Old Federalism never began to claim 
for the Executive the powers that have been claimed 
for him by Senators in this debate. Because he is 
Commander-in-Chief by the terms of the Consti- 
tution, is he therefore Commander-in-Chief to do 
as he pleases? How is he Commander-in-Chief? 
Commander-in-Chief to execute the laws as the 
laws are made. You, sir, [Mr. Anruony in the 
chair,] are now the Presiding Officer of this Senate; 
the Vice President when here, is, by the Consti- 
tution, the Presiding Officer of this body. Can he 
preside as he pleases? Some one says, ‘* yes; he 
will preside as he pleases.’? We can adopt rules 
to tell him how he shall preside, and he will pre- 
side acccording to the rules we prescribe for his 
government. The President of the United States 
is Commander-in-Chief of the Army, and we can- 
not appoint any other than he because the Con- 
stitution has appointed him. But, sir, how will 
he command the Army and the Navy? Accord- 
ing to the law that we prescribe. The President 
of the United States is sworn to see that the laws 
are faithfully executed. How'will he see that a 
law is faithfully executed? By executing it in the 
mode and the manner that the law directs. We 
authorize the borrowing of $100,000,000. We 
prescribe the terms upon which it is to be bor- 
rowed. Has the President of the United States 
authority to borrow it in any other way? Sir, he 
is Commander-in-Chief to act according to the reg- 
ulations prescribed by Congress; and he has the 
same powers and none others than if he were ap- 
pointed Commander-in-Chief by act of Congress, 
except that being appointed by the Constitution 
he cannot be removed. Suppose there were no 
Constitution; that we were acting under the old 
Articles of Confederation, or before the Articles of 
Confederation were formed, and the Congress of 
the Colonies appointed acommander-in-chief. He 
would have the same authority that the President 
of the United States now has as Commander-in- 
Chief. The difference would be that the power 
that appointed him could remove him in that case, 
we cannot remove the Commander-in-Chief of the 
Army and Navy, because he is appointed by the 
Constitution; we cannot substitute another in his 
place, but he has no greater powers than if we 
could. That is the only limitation upon us. He 
is just as much subject to our control as if we ap- 
pointed him, except that we cannot remove him 
and substitute another in his place. This question 
has been so clearly demonstrated by the Senator 
from Michigan that it would be a work of super- 
erogation for me to add anything to what he has 
said. I thank him for that speech to-day, for the 
historical research it displayed, and for the con- 
vincing power with which he presented his views 
to the Senate. 

Sir, | repudiate this whole doctrine of uncon- 
trollable power in the President as dangerous to 
republican institutions. We are in danger from 
the precedent we are now setting. What was said 
by the Senator from Michigan may become mat- 
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ter of history, and I fear will, if we go on as we | 
have been going. Why, sir, what have we seen? | 
We hear of military Governors appointed; and we | 
hear it justified—justified on the floor of the Sen- 
ate, Are the representatives of States, sent here 
to look after the interests of the country, and 
clothed with great powers under the Constitution, 
to abdicate their powers? The Constitution of |) 
the United States says thatall officers shall be ap- 
pointed by the President of the United States, by 
and with the advice and consent of the Senate, ex- 
cept Congress may by law vest the appointment 
of inferior officers either in the President or in the 
heads of Departments; and yet what do we hear? 
We hearof a military Governor in North Caro- 
lina? Has his name been sent to the Senate? 
Was he appointed by the advice and consent of 
the Senate? No, sir. Is there any law of Con- 
gress vesting the power in the President to ap- 
yoint a military Governor in North Carolina? I 
Letieve it was the Senator from Connecticut [Mr. 
Dtxon] who advocated thatright. Sir, the Pres- 
identcan no more make a Governor of North Car- 
olina than the Senator from Connecticut; no more | 
than the most obscare citizen in the State of Con- 
necticut. It is wholly without constitutional au- 
thority. 

Sir, let me not be misunderstood. Where an 
army marches, the army may exercise control; 
but how? Through its army officers, appointed 
by and with the advice and consent of the Senate. 
General Hanter, as a general constitutionally ap- 
pointed, may exercise powers where he is. Mr. 
Stanly, the Governor of North Carolina, if a mil- 
itary officer appointed by the advice and consent 
of the Senate, may act in keeping order in North 
Carolina; but, sir, can Mr. Stanly, as a citizen 
without office, be made a Governor of a State by 
the President? Does the Senator from Connec- 
ticut contend for that? Does the Senator from 
Connecticut insist that the President can at will, 
without the consent of the Senate or the sanction 
of law, create an office so important as that; one 
which, in its consequences, may shape this whole 
struggle? 

Mr. DIXON. The Senator asks me the ques- 
tion. Does he desire a reply? 

Mr. TRUMBULL. I shall be glad, if there is 
a reply, to hear it. 

Mr. DIXON. I am very glad the debate has 
taken this shape, and ina few moments I will state 
my peculiar reason for expressing that gratifica- 
tion. What I said was this. Perhaps the shortest 
way would be to read it. I now read from what 
I said, as reported in the Globe: 

“T took the ground that this being now a war, and the 
President being Commander-in-Chief of the Army and 
Navy, and having a right to command the Army, he might, 
ina region of country which he had conquered, the individ- 
uals of which were at war with the United States, appoint 
a military Governor over those people. I said [ thought he 
ought not to call that military Governor a Governor of Lou- 
isiana, or a Governor of North Carolina. He does so, and 
there i think he is in error; although that is verbal, merely 
technical. Ido notconsider Mr. Stanly Governor of North 
Carolina. I do not think the President had any power to 
appoint him Governor of North Carolina. 1 think he has 
power to appoint him over the subjugated portion of that 


territory included within those limits. Governor of whom ? 
Governor of the public enemies whom he has conquered.”’ 











That was the position [ took. Now, it must be 
understood that this is in the absence of regula- 
tion by Congress—not in violation of regulation 
and law by Congress, but in the absence of regu- 
lation. 

The Senator from Illinois has, at last, un- 
masked himself as an opponent of this Adminis- 
tration. Iam glad he hasdone so. I wish him 
to stand before the people of the United States as 
an opponent of the Administration of Abraham 
Lincoln. I have thought for some time that he 
was an opponent of the Administration. Hesays 
that the President of the United States has no 
power to make this appointment; that he has 
made an appointment of a military Governor 
which is an encroachment on the Constitution of 
the United States. If so, he is liable to impeach- 
ment. I take it, that to usurp powers, and to ap- 
point officers not authorized by the Constitution 
is, possibly, an impeachable offense, at any rate 
itisa very gross misdemeanor. The Senator says 
the President has no power to do it; he says, it is 
true, a military officer may appoint a Governor. 

Mr. TRUMBULL. Oh, no. ; 

Mr. DIXON. Did he not say so? 

Mr. TRUMBULL. No, sir. 
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Mr. DIXON. Iso understood him. I should | 








like to ask him under what authority General 
Butler in New Orleans has appointed a Governor | 
of that city, to control it oat govern it. How 

does he justify it? He says that 1 have advo- 
cated the doctrine that the President may appoint 
a Governor of North Carolina. I expressly said 
he could not appoint a Governor of the State of 
North Carolina, but that he might appoint a Gov- 
ernor of that conquered district or territory, or 
rather of the people, the public enemies who were 
making war against the Government of the Uni- 
ted States. That was the position I took, and 
now the Senator from Illinois, standing here in 
the relation he does, takes this position with re- 
gard to the Administration of President Lincoln, 
and I am myself gratified that he does so. 

Mr. TRUMBULL. lam alwaysexceedingly 
sorry to take away the means of gratification 
from anybody. I like to see people happy and 
gratified, and the Senator from Connecticut is so | 
rejoiced to find me in opposition to the Adminis- | 
tration, that lam almost disposed to be silent and 
not correct his misapprehension, lest I destroy his 
satisfaction; but I shall be compelled to do so. 

Mr. SHERMAN. Will my friend from Illi- 
nois give way to a motion for adjournment? 

Mr. TRUMBULL. I shall finish what | have 
to say ina few minutes. I shall be compelled, 
although it is a little unpleasant, to disturb the 
comfortable feeling which the Senator from Con- | 
necticut has got into at finding that somebody is 
against the Administration! How it must delight 
his honest heart to find opposition to it! He is | 
perfectly rejoiced to find somebody opposed to it. 
That is the way he manifests his love for it. Peo- | 
ple who do not understand the Senator as we do, 
would think he was not much for the Administra- 
tion when his honest heart was delighted to find 
somebody against it! 

But, Mr. President, I shall not be diverted from 
the question by any assault of that kind. I am 
too well understood in the country, by my con- 
stituentsat least, to make it necessary that | should | 
occupy the time of the Senate in refuting any such 
assumption. Sir, when it becomes necessary that 
I should bend the pliant hinges of the knee to any- 
body, approve everything that is done, whether | 
right or wrong, and play the courtier, my charac- 
ter will have to undergo a transformation. And 
I know enough of the Chief Magistrate of the Uni- 
ted States. 1 know enough of honest Abraham 
Lincoln to know that he will not regard as his 
truest friends men who play the courtierand swear 
that everything he does is right. He, sir, is honest | 
enough, and great enough, and talented enough, 
to know that he is not perfect, and to thank his | 
friends, and his true friends, who rally around | 
him in this hour of trial and honestly suggest to 
him, when they believe such to be the fact, that 
some measures that he has adopted may not be 
the wisest. He will think better for a man who 
has the candor and the honesty to do it, than he 
will of the sycopbant who tells him, ‘‘all is right 
that you do, and you cannot do wrong.”’ Sir, he 
is no believer in ‘*the divine right of kings,”’ or 
that a Chief Magistrate can never do wreng. He 
is a believer in the intelligence of the people, and 
knowing his own fallibility, is not above listening 
to their voice. 

Now, sir, the Senator from Connecticut, if he 
had been as ready to understand what I said as to 
rejoice that | was opposed to the Administration, 
if his zeal had been as sharp to understand as it 
was to place me in a false position, would have 
known that! did not say that a general could make 
a Governor of a man in civil life who held no of- | 
fice. General Butler in New Orleans may detail 
a colonel or a captain, or any officer under his 
command to keep order; President Lincoln may 
detail Andrew Johnson, a brigadier general in the 
Army of the United States, to keep the peace of 
Nashville; but what says the Constitutior of the 
United States? It says that the President ‘‘ shall | 
nominate, and by and with the advice and consent | 
of the Senate shall appoint, embassadors, other | 
public ministers and consuls, judges of the Su- | 
preme Court, and all other officers of the United 
States whose appointments are not herein other- | 
wise provided for, and which shall be established 
by law.’’ All not provided for and which shall 
be established by law are to be appointed by and 
with the advice and consent of the Senate; ‘ but || 
the Congress may by law vest the appointment of |! 
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such inferior officers as they think proper in the 
President alone.” 

Now, let me put a question to the Senator from 
Connecticut, and see where he stands, and whether 
he will stand up here in the American Senate, in 
the face of the American people, and say that the 
President has the right to make an officer without 
the advice and consent of the Senate, or without 
authority of law? Let him answer it. 

Mr. DIXON. When the Senator is through, 
I will endeavor to answer. 

Mr. TRUMBULL. 1 think he had better wait. 
I would like an answer to that question, 

Mr. DIXON. The Senator nolid me, if I under- 
stand him, whether the President has power to 
violate the Constitution. That is the amount of 
his question, whether he can appoint an officer in 
opposition to the requirements of the Constitue 
tion. : 

Mr. TRUMBULL. Without the advice and 
consent of the Senate. 

Mr. DIXON. Of course he cannot violate the 
Constitution, That is the form in which the Sen- 
ator put his question. 

Mr. TRUMBULL. He cannot! 

Mr. DIXON. The Senator asked me, if I un- 
derstood him, whether the President of the Uni- 
ted States may appoint an officer, as he read from 
the Constitution, in express violation of the lan- 
guage of that instrument, and wishes me to an- 
swer yes orno. I say no, of course. Ifhecon- 
siders that a triumph, he is welcome to it. 

Mr. TRUMBULL. Now, I will not rejoice 
that the Senator is in opposition to the Adminis- 
tration. I do not suppose he is. I think he has 
evidenced enough that he does not mean to be in 
opposition tothe Administration let what will hap- 
pen; and I would not rejoice if he was. I want 
his support. 

Mr. DIXON. 
that you were. 

Mr. TRUMBULL. Well, I misanderstood the 
Senator if he did not say that he was rejoiced. [ 
understood him to say so; but if he did not say 
so, Lam very glad of that. Then, sir, I take it, 
it is admitted even by the Senator from Connec- 
ticut that the President has no right to make an 
officer without the advice and consent of the Sen- 
ate, except it should be an inferior office which 
a law of Congress had authorized him to make a 
without the advice and consent of the Senate; and 
itis not pretended that there has any advice and 
consent of the Senate been given to the appoint- 
ment of Mr. Stanly. Itis not pretended that there 
jis any law giving the President authority to ap- 
point Mr. Stanly. The Senator from Connecticut 
does not pretend it. There is no such statute, If 
he says there is, let him produce it. 

Mr. DIXON. I understand the Senator from 
Illinois to take the ground that the President has 
appointed Mr. Stanly military Governor of North 
Carolina. That I believe he charges. 1 came into 
the Senate while the Senator was speaking, and 
he turned and addressed me, and said that | was 
the advocate of the doctrine that the President had 
aright to commit this enormity. He said that 
the President had appointed a military Governor 
in Tennessee and a military Governor in North 
Carolina, and then he went on to read the Consti- 
tution to show that it was in express violation of 
the Constitution. But he says he is no opponent 
of the Administration; he isa friend of honest 
Abraham Lincoln, who has committed this vile 
enormity. He calls me to account here for justi- 
fying it; he calls on me to state whether I justify 
what the President has done; he summons me be- 
fore the Senate to answer categorically whether I 
am willing to assume the guilt of jusufying that 
course of conduct, and then—— 

Mr. HALE. I rise toa question of order. The 
2d rule of the Senate provides that ** no member 
shall speak to another, or otherwise interrupt the 
business of the Senate, or read any newspaper 
while the Journals or public papersare reading, or 
when any member is speaking in any debate,”’ I 
see my friend from lowa [Mr. Haran] reading 
a newspaper. (Laughter. : 


The eR ESIDING OFFICER, (Mr. Anrnony.) 


I have not said that I rejoiced 


|The Senator from lowa will consider himself 
| ealled to order, 


The Senator from Connecticut 
will proceed, 

Mr. DIXON. The Senator from New Hamp- 
shire the other da complained because I objected 
that he had caled a point of order with a view of 
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interrupting proceedings and to evade some other 
rule. I will notcharge him with itnow. Whether 
his course with regard to that was proper is for 
him to judge. Whether it was proper for him to 
interrupt me at this time it is not for me to say. 
The Senator knows how I came to be on the floor. 
He knows that the Senator from Illinois made a 
direct appeal to me—— 

Mr. HALE. I did not call the Senator from 
Connecticut to order, 

Mr. DIXON. I know that; but the Senator 
rose to a point of order while I was speaking, and 
read the 2d rule, with what view I leave the Sen- 
ate tosay; | do not wish to say a word about it. 
He probably thinks it was from a proper motive, 
if | had done it, | should have said it was im- 
proper; but he is so much better a judge of pro- 
priety than I am, that] am compelled to suppose 
it is proper. - 

Now, sir, let me remind that Senator and the 
Senator from Illinois how it came that I was ad- 
dsessing the Senate at this time. As 1 was say- 
ing, the Senator from Lllinois charged me with 
beme the advocate of the slavish doctrine that the 
President of the United States could appoint mili- 
iary Governors of the States; he read the Consti- 
tution to show that the President had no power 
toappoint them, and chen he called on me to know 
whether | approved it, to give a categorical an- 
swer, ‘tyes’? or ‘*no.”’ Although the Senator 
alludes to my ‘“thonest heart”? in my gratification 
at seeing him opposed to the Administration, he 
says honest Abe has done all this, honest Abra- 
ham Lincoln has done all this, and yet he is no 
opponent of his! Oh,no! Mr. Lincoln likes 
such attacks as these! It is a proof of friendship 
to rise in the Senate of the United States and say 
that he has appointed two or three military Gov- 
ernors of States without the slightest authority 
in the Constitution—a thing which has excited, 
i may say, the ire of the Senator from Llitnois. 
He certainly has expressed himself very warmly, 
le has wrought himself up to a degree of indigna- 
tion, compared with which the equatorial storms 
are gentle zephyrs, in denouncing this encroach- 


ment of the President of the United States, and |} 


denouncing me for sustaining and defending it; 
and still he says he is the friend of the President 
in all this, thinks he has done honestly, and I 
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do not know but thinks he has done right. 
Now, then, one word more, for I willonly take 
a few minutes’ time. The Senator says that I said 
| was glad that he was in the Opposition. I doubt 
whether I said that. I am not glad of it. I want 
the powerful aid-of that Senator in support of the 
Administration. 1 said, or | meant to say, that I 
would rather he would be openly in opposition 
to the Administration than be a secret pretended 
friend who would stand up here claiming to be a 
friend of Abraham Lincoln, and at the same time 
denounce him as having been guilty of this en- 
croachment upon the Constitution. If there is to 
be an opposition to the Administration, | desire it 
to be open and manly. I confess I do dislike to 
see men who pretend to be friends of an Admin- 
istration attack in violent, angry language the 
course of that Administration. Why, sir, thisis 
about the most important thing President Lin- 
coln hasdone. Itis avery important step which 
he has taken. He has taken one of our number, 
a distinguished patriot—I may call him by name, 
for his name is historical—Andrew Johnson, of 
Tennessee; he has taken him from our number 
and made him military Governor of Tennessee. 
Sir, if he has done anything since he has been 
President of ihe United States for which he has 
the thanks of the American people, it is that act. 
1 justify i. I will not mouse around in the rec- 
ords of the Constication, or among dry and dusty 
law books to see whether that was a justifiable 
act by constitutional law. Stili, 1 will say that | 
believeit was; but l am unwilling, and | acknowl- 
edge it, to see a Senator stand here, claiming to 
be a friend of the Administration, and a friend of 
the President, denouncing those who sustain him 
as sycophants, and at the same time use the lan- 
guage which he did with regard to this act. Sir, 
! need not remind the Senate with what fierceness 
I might almost say ferocity, the Senator attacked 
this act of the President. When I came in afew 
moments ago, my attention was aroused by the 
excited state of that Senator’s mind. His gestic- 
ulation was violent, his voice was loud, his tones 
were angry, because the President of the United 
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States had encroached upon the Constitution, bad 
committed acts which he had no right to commit, 
and had appointed officers, the appointments of 
whom were acts of usurpation. Well, sir, he 
then turned upon me, and said that I had defended 
it. Itistrue lL had. J think it was right. Ido 
justify it. As Lhavealready said, they were acts 
which the people of the United States will justify. 
1 think the President had the right to do it. I ex- 


ernor of North Carolina or Tennessee; but I said 
| thought that was a technical point. 

Now, sir, with regard to any feeling upon this 
subject for myself, | have none atall. 
ator attacked me, as | thought, pretty severely. 
I defended myself as wellasl could. That is all. 

Mr. TRUMBULL. I did not expect that the 
Senator was going to interpolate a speech into 
what I was saying when I gave him the floor; 
but f am glad he has talked himself into good hu- 


I alluded to the appointment of a Governor in 
North Carolina as an illustration of the danger of 
claiming unwarranted powers for the Executive. 
If the Senator from Connecticut had listened to 
me he would have known that | was denouncing 


ident. I was not denouncing what Mr. Lincoln 
had done. I was endeavoring to show that these 
advocates for prerogative and despotism in the 


constitutional liberty. I had said, upon a former 
occasion, that I apprehended no danger from the 
present Chief Magistrate of the nation; that he 
was not a man to assume unwarranted power. 
Mr. DIXON. You say he has done it. 
Mr. TRUMBULL. By way of illustration, to 





ought not to be exercised, even by men the least 


Stanly as Governor of North Carolina. 
there is no authority for it. 
Johnson is not similar. 1 have notalluded to it. 
The Senator must know that he was appointed a 
| brigadier general by the President, and confirmed 
| here in the Senate, for the very purpose of exer- 
cising authority in connection with affairs in Ten- 
nessee. 

Mr. DIXON. 


Governor? 





Is he not acting as military 


Mr. TRUMBULL. I suppose he is acting as 
military Governor. 
Mr. DIXON. Hashe notacommission as such? 


Mr. TRUMBULL. I do not suppose he has 
any other commission than that of brigadier gen- 
eral. 

Mr. DIXON, 
Governor Stanly. 
will find he has. 

Mr. TRUMBULL. Let me not be misunder- 
stood; I do not deny the authority of a command- 
ing general anywhere to assign one of his officers 
to police duties; but he cannot make an officer out 
of a person holding no official position; and it was 
in order to illustrate the danger of this claim set 
up in favor of presidential prerogative that I re- 
ferred to the North Carolina case. I do notsup- 
pose that Mr. Lincoln nor any other mortal man 
is omniscient. Omniscience does not belong to 
mortals. Ihave no apprehension of getting my- 
self in hostility to the President or raising any un- 
friendly feeling between him and myself, because 
i tell him frankly, as I should if 1 had conversed 
with him on thig subject, that, in my judgment, it 
was unwarrantable for him to appoint any man 
to an office when there was no law creating the 
office, and it was not done by and with the advice 
and consent of the Senate; but I recognize his 
right to detail officers already in the public service 
to perform public duties. I recognize his right to 
employ marshals to perform duties, but he cannot 
shales a marshal without the advice and consent 
of the Senate. 

Mr. DIXON. Ifthe Senator will permit mea 
moment, I will correct one error of fact. lam 
informed that Andrew Johnson has precisely the 
same commission, in the same language, that has 
been given to Governor Stanly, and has never 
qualified under his appointment as brigadier gen- 
eral at all. 

Mr. TRUMBULL. If that is so, if he is not 


acting under the authority that was given here, | 


I suppose he has the same as 
In point of fact, I think you 





this assumpuon of unlimited power for the Pres- | 


i} 


The Sen- | 


mor. So much, at least, has been accomplished. | 


President were advocating a doctrine dangerous to | 


disposed to claim unwarranted authority, [ al- | 
luded to this instance of the appotntment of Mr. | 
I think | 
The case of Andrew | 
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think that isa mistake. He ought to act under 
his authority as brigadier general. He has au- 
to act as such; he was nominated and con- 


eames such. We all know that; and in that 


_ capacity he undoubtedly could act. 


Mr. DIXON. If it was so proper for the Pres- 


ident to do this, why was it so heinous an offense 


plained in my remarks yesterday that I thought || 
there was possibly a defect in calling him Gov- | 


|| for me to justify it? 


Mr. TRUMBULL. The Senator certainly mis- 
understands me. I do not say it was proper for 


| Andrew Johnson, except in his capacity as an offi- 





show the danger of powers being assumed which || 


cer in the Army, to do it. 

Mr. DIXON. I speak of the President appoint- 
ing him. 

Mr. TRUMBULL. I say that, in ‘my judg- 
ment, it was wrong in the President to authorize 
him to exercise any power as an officer, except 
by virtue of his office as brigadier general. 

Mr. DIXON. The Senator denounces me for 
justifying what he sustains the President in doing. 

Mr. TRUMBULL. I do not justify the Presi- 
dent in doing it. Is the Senator from Connecticut 
not willing to understand me? I sayI think itis a 
mistake on the part of the President and a mistake 
on the part of the Senator from Connecticut. Can 
he understand that? 

Mr. DIXON. The Senator denounced it as a 
heinous offense on my part before. Now itis only 
a mistake. 


Mr. TRUMBULL. I denounced it asa heinous 


offense on the part of the Senator from Connecti- 


cut to get up here and justify unwarranted assump- 
tions of power. I think the President himself will 
be glad to divest himself of the exercise of this 
power, and I want the Senator from Connecticut 
to act with me to-morrow, if he will, and pass a 
law authorizing the President of the United States 
to appoint governors and judges and the other ne- 
cessary Officers in the rebellious districts that are 


| reduced to subjection to the Constitution and the 


laws. | want his help to pass the bill introduced 
by the Senator from New York, [Mr. Harris,] 
and reported, and lying upon your table, to give 
this authority. L hope, when the bill comes up, 
we shall not have the Senator rising here and de- 
nouncing it as an attack on the President. I have 
no doubt we shall have the coéperation of the 
Presidentin passing that law, and I have no doubt, 
when the bill is passed, he will sign it cheerfully, 
and regret that it was not passed earlier. 

But, sir, Iam not to be drawn into a discussion 
in regard to the President. I did not bring Mr. 
Lincoln into this discussion; but he has been 
thrust in by the Senator from Connecticut. My 
argument, so far as I have made any, has gone to 
show the danger of claiming these powers for the 
Executive, without reference to who, for the time 
being, fills the office. It is just as dangerous to 
claim these high prerogatives as belonging to the 
office at one time asanother. The principle is as 
dangerous, though the exercise of the power may 
be much less likely to occur under one President 


| than under another; and I think it would be very 


wulikely to occur to any considerable extent un- 
der the present Chief Magistrate. I know, sir, 
and the President will tell the Senator from Con- 
necticut so, if he will ask him, that he was com- 
pelled, in the earlier stages of this rebellion, to ~ 
exercise authority not warranted by law. I justi- 
fied him. Before Congress got together, it was 
necessary to do something to save the Govern- 
ment; but when we came together, clothed with 
power to give him all the authority requisite to 
administer the Government, and to put down the 
rebellion, I say the fault is on the Senator from 
Connecticut, and on myself, and on all of us, if 
we do not pass the proper laws. 

Mr. DIXON. The Senator says that before 
Congress came together he justified the President 
in taking certain steps in violation of law, or 
rather without law, to preserve the country in its 
then condition. I suppose that was one of the 
instances iv which he showed his—I will not say 
friendship for the Administration, but that was 
one of the modes that he adopted in supporting 
it, for what was one of the first things he did here 
at the commencement of this session? About the 
very first thing that Senator did was to introduce 
a resolution calling on the Administration to in- 
form the country under what Jaw certain acts had 
been performed which he says now he justified. 

Mr. TRUMBULL. No, sir; I did not say I 
justified them. : 

Mr. DIXON. The Senator said, within a very 
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few moments, that up to the session of Congress 
he justified the President in the course he took 
without law. I think the record will show it. 


Mr. TRUMBULL. The Senator from Con- | 
necticut, [ suppose, does not mean to misrepre- | 


sent me. 
7 Mr. DIXON. Certainly I do not. 

Mr. TRUMBULL. I did not say that I just- 
ified the President in the course that he took. I 


said that [ justified the President in doing certain | 


things, without namingthem. But Congress met 
in July last, and then could give the requisite au- 
thority. I never justified the President in doing 
things that were unnecessary to be done, and I 
trust the Senator from Connecticut would not. 

Mr. DIXON. 
very broad. ‘The Senator said that certain things 
were done that were in violation of law 

Mr. TRUMBULL. No. 

Mr. DIXON, Or rather without law; illegal 
acts, which he was in favor of up to the session 
of Congress. 





thing that Senator did to show how he justified 
those acts was to introduce a resolution asking the 
Administration to show under what law these acts 
had been committed. I took occasion to oppose 
the resolution of the Senator at the time; I took 


I think the distinetion is not | 


That, I think, he has just stated. | 
As I said before, when Congress met, the first | 


ground in opposition to his then view; I thought | 
pp § 


he was wrong then; and if the Senator would not 
be offended at my saying so—perhaps it would be 
better not to say it, but I cannot avoid saying that 
I thought at that time his course was not remark- 
ably friendly, though, perhaps, he so intended it, 
because he has rather a peculiar mode of showing 
friendship to an Administration, rather by oppos- 
ing some of its measures than any sycophancy in 
approving what it has done. 

He says that both he and I have been in fault, 
that we ought to have acted, that we ought to have 
passed laws which would have enabled the Pres- 
ident to act. Now, I will thank the Senator to 
confess for himself. [ am not chairman of the Ju- 
diciary Committee. Ido not hold that respons- 
ible position. No bill was presented to the Senate 
and referred to me four months ago for this very 
purpose. I have not slumbered in quiet four 


months over a bill which the Senator says he and | 


I ought to have passed. He has had it in his 
pocket for the last four months. He reported it 
about a week ago. Has he ever called itup? Has 
he ever attempted to furnish the President of the 
United States with the legal means of doing what 
he now says the President has done illegally. I 
do think that if any Senator’s mouth is closed on 
this subject, if there is a Senator here who ought 
not to assail the President of the United States 


for appointing military governors in any of the | 
States, it is the honorable Senator from Illinois, | 


chairman of the Judiciary Committee, who has 


had that bill in his pocket for the space of four 
months past. 


But he thinks that this denunciation of his of | 
ursued is a mode of | 


the course the President has 
showing friendship to the Administration. Well, 
sir, perhaps I did wrong in alluding to it. As I 
said before, [ have no feeling, certainly none but 
kindness to the Senator from Illinois; but that Sen- 


ator,as I have already intimated, as I have thought | 
in an improper, in an angry tone denounced what | 
Thad said. Perhaps it was only his manner. I | 


know the Senator is earnest in his talk; perhaps 
it was only earnestness; but in what seemed to 
me an angry and offensive manner, turning round 
and pointing directly to me, he charged me with 
having justified assumptions of authority not au- 
thorized by the Constitution of the United States. 

Mr. KING. I move that the Senate adjourn. 

Mr. TEN EYCK. [call for the yeas and nays. 

The yeas and nays were ordered. 

Mr. FESSENDEN. I ask my friend to with- 
draw the motion for a moment, and I will renew it. 

Mr. KING. The hour is late, and we are with- 
outa quorum. That is the reason I made the 
motion to adjourn; but I withdraw it. 

Mr. FESSENDEN. | do not design to say 
anything on this subject; but I wish to say to the 


eccentric 





Senate and to gentlemen who are desirous of pass- | 


ing the confiscation bill, that I shall be compelled, || 
if this debate goes on, to interruptit,and move that | 


the Senate proceed to the consideration of the ap- 
propriation bills. 


I shall be obliged to do so for | 


this reason, not that we have fixed a day for ad- | 


journment, but because I have become entirely 








satisfied that unless we finish the absolutely ap- 
cessary business of the session within a few days, 
we shall be without a quorum. One ofthe Sena- 
tors from Minnesota has left; I believe one of the 
Senators from California has left; and | am warned 


by other Senators that they will have to leave be- | 


fore many days. I hope, really, that within a 
very short period, after the repeated debates we 
have had on this subject, gentlemen wjM let us 
come to a vote pretty soon. It is not, of course, 
for me to dictate when. I make this suggestion 
merely with reference to what will be exceedingly 
unpleasant to me if I am compelled to do it, and 
that is to interrupt the course of business on this 
bill by bringing forward another bill. I now re- 
new the motion to adjourn, as I promised to do. 

Mr. TEN EYCK. I called for the yeas and 
nays, because I believe there is a quorum in the 
Chamber or about the Chamber, and because I 
want to have a vote on this important measure; 


| 





and if there be nota quorum here, I want to have | 


it appear on the record who are absent. 
he PRESIDING OFFICER. The yeas and 
nays have been ordered. 

Mr. KING. Not on this motion. 

The PRESIDING OFFICER. On the motion 
to adjourn. 

Mr. KING. That motion was withdrawn. 
They may be reordered on this motion. 

Mr. LANE, of Kansas. I hope we may reach 
a vote on the confiscation bill. 

The PRESIDING OFFICER. It is moved 
that the Senate adjourn. It is not debatable. 

Mr. LANE, of Kansas. I do not propose to 
debate it, but merely to notify the Senate that I 
shall be compelled to leave the city in a very short 
time, and I do not want to leave the Senate until 
the confiscation and emancipation bills are passed ; 
and I should like to have a vote this evening if we 
can get it. 

The question being taken by yeas and nays, 
resulted—yeas 18, nays 13; as follows: 

YEAS—Messrs. Anthony, Bayard, Browning, Chandler, 
Davis, Harlan, Harris, Henderson, Howard, King, Lane ot 
Indiana, Powell, Stark, Sumner, ‘Trumbull, Wade, Wil- 
kinson, and Wilmot—18. 

NAYS—Messrs. Clark, Cowan, Dixon, Doolittle, Fes- 
senden, Foot, Foster, Lane of Kansas, Nesmith, Pomeroy, 
Ten Eyck, Willey, and Wilson of Missouri—13. 

So the motion was agreed to; and the Senate 
adjourned. 


HOUSE OF REPRESENTATIVES. 
Frivay, June 27, 1862. 


The House met at twelve o’clock, m. Prayer 


by the Chaplain of the Senate, Rev. Byron Sun- | 


DERLAND. 
The Journal of yesterday was read and approved. 


MESSAGE FROM THE SENATE. 
A message was received from the Senate, by 


Mr. Forney, its Secretary, notifying the House | 


that that body had passed a bill (S. No. 336) for 


the further distribution of public documents; in | 
which he was directed toask the concurrence of the | 


House; and also that it insisted upon its amend- 

ments to bill of the House No. 371, to prescribe an 

oath of office, and for other purposes, disagreed to 

by the House, and agreed to the conference asked, 

and had appointed Messrs. TrumBu.t, Davis,and 

Kine the managers of said conference on its part. 
LOSS OF UNITED STATES VESSELS. 

The SPEAKER laid before the House a com- 
munication from the Secretary of the Navy, trans- 
mitting, in compliance with a resolution of the 
House, official reports of the wreck of the trans- 

ort steamer Governor and of the search for the 
United States ships Vermont and Sabine; which 
were laid upon the table, and ordered to be printed. 


EXPENSES OF SELECT COMMITTEES. 


The SPEAKER also laid before the House re- 
pe from the Clerk and Sergeant-at-Arms of the 


Louse, transmitting, in compliance with an order | 
of the House, the desired information relative to | 


the expenses of select committees; which were 
laid upon the table, and ordered to be printed. 
CORRECTION OF THE JOURNAL. 

Mr. HOLMAN. I sise to a question which 
affects the Journal of the House. Yesterday a res- 
olution was adopted in reference to certain inform- 
ation to be furnished by the Secretary of the In- 
teriorin connection with the pension roll. In order 
to avoid unnecessary trouble in that Department, 
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that resoluiion ought to be considered as a substi- 
tute for the resolution of the House adopted on the 
16th of this month. I move, by unanimous con- 
sent, the Journal be corrected in that regard. 
Mr. Hotman’s resolution was then soamended, 
by unanimous consent, as to provide that the in- 
formation called for should be in lieu of that de- 
sired in the resvlution of the 16th of June, 1861. 


ADDITIONAL POST ROUTES. 


Mr. COLFAX. I now withdraw the motion 
which I made yesterday to recommit the bill to 
establish additional post routes, and to ask that it 
be put on its passage. I have some additional 
routes to add to the bill which I move as one 
amendment, 

The amendment was agreed to; and then the 
bill was ordered to be engrossed and read a third 
time; and being engrossed, it was accordingly read 
the third time, and passed. 

Mr. COLFAX moved to reconsider the vote by 
which the bill was passed; and also moved that 
the motion to reconsider be laid upon the table, 

The latter motion was agreed to, 


INDIAN TRUST BONDS. 
Mr. EDWARDS. [ask the unanimous con- 


sent of the House to report from the Committee 
on Indian Affairs a bill relating to the trust funds 
of several Indian tribes invested by the Govern- 
ment in the State bonds abstracted from the cus- 
tody of the late Secretary of the Interior, in order 
that it may be ordered to be printed. 

Mr. HOLMAN. I do not object to the bill 
being introduced and referred, with the under- 
standing thatit is not to be brought back on a mo- 
tion to reconsider. 

The bill was received, read a first and second 
time, recommitted, and ordered to be printed. 


REBELLION LOSSES. 


The regular order of business being called for, 
The SPEAKER announced the regular order 
of business to be the consideration of the bill (H. 
R. No. 401) relating to claims for the loss and de- 


| struction of property belonging to loyal citizens, 


and damages done thereto by the troops of the 
United States during the present rebellion; upon 
which the gentleman from Kentucky (Mr. Wick- 
LIFFE] was entitled to the floor. 

Mr. STEVENS. Unless there is some good 
reason to the contrary, I would like the House to 
go into the Committee of the Whole on the state 
of the Union and pass the tariff bill. 

Mr. WICKLIFFE. I want the House to con- 
sider and pass a bill for the relief of loyal men who 
have been ruined by the Army. The gentleman 
from Pennsylvania can get his measure through at 
any time. The gentleman frpm Missouri, [Mr. 
Noe. ,] has appealed to me to yield him the door 
to finish his argument on this bill, and { very 
cheerfully do so. 

The SPEAKER. The gentleman from Mis- 
souri was entitled to the floor, and not being pres- 
ent, the floor was assigned to the gentleman from 
Kentucky. 

Mr. NOELL. Mr. Speaker, when this prop- 
osition was under sabatduriaion the other day, I 
remarked that I believed that the sense of justice 
of the House would secure to the persons for 
whose benefit this proposition was reported some 
means of compensation for their more than due 
proportion of the burdens for suppressing this 
rebellion. I had also remarked that the question 
for us now to consider was as to the mode and 
means of accomplishing this object. 

There are several means by which the compen- 
sation can be reached. First, as I before re- 
marked, we may consider the means in the com- 
mittees of Congress and in Congress—that they 
may pass upon these claims,as has been the prac- 
tice with all claims ever since the beginning of 
the Government. ‘To this mode of compensation 
there are several objections. 

First, there never will be an end of these claims 
against the Government if the claimants are to 
assert them here, and they are left to the discre- 
tion of Congress, with no machinery provided by 
which the justice of the claims can be ascertained 


at an early period. 


Another objection to this mode of adjusting 
these claims is this: that the evidence by which 


| committees and the two Houses of Congress are 
| controlled isalways ex parte. It is brought up here 


by claimants who have large claims, and with this 
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testimony on one side, and by other instrument- 
alities it ends almost na min in swindling the 
Government out of large sums of mgney. his, 
then, in my judgment, constitutes an insuperable 
objec tion to the old practice ot adjusting these 
claims by committees of the House and the Sen- 
ate, and ‘by the action of the two Houses on this 
character of testimony. 

Another mode has been suggested for adjusting 
these claims, and that is by the Court of Claims. 
The same character 6f objection exists against that 
court. The Court of Claims holds its session at 


the seatof Government. Theevidence upon which | 
claims are adjasted is almost entirely ex parte, be- | 


cause the claimants reside so fur from We place 


where the court is held that it is beyond the reach | 
of the Government authorities to get at the testi- | 


An- 


mony adverse to the right of the claimant. 


other objection to the settlement of these claims | 


in the Court of Claims arises from the fact that 
claims, small and humble in their character, can- 
not be presented to that court for adjustment for 
the reason that the difficulty of getting up testi- 


mony and bringing it far away here will prevent | 
It affords machinery only for speculative | 


them. 
claims. 
I therefore conclude that to settle and adjust 


these claims in Congress or before the Court of 


Claims, would be substantially to deprive these 
meritorious claimants of that to which they are 
justly entided from the Government, while the 
Government will be swindled by the heavy claim- 
ants, and by those claims which are of a specu- 
lative character. If, then, it will not do to have 
these claims adjusted in Congress and before com- 
mittees of Congress, for the reasons which I have 
assigned, and if the Court of Claims can only be 
the machinery for the settlement of large claims, 
and from which the smallest and most meritorious 
claimants are to be excluded, then I take it for 
granted that the sense of justice and of what is due 
to these claimants, will preclude either of these 
means of adjustment. 

Mr. HOLMAN. I wish to inquire of the gen- 
tleman from Illinois whether, if these claims are 
to be adjusted at all, it is possible for them to be 
adjusted through the instrumentality of the Court 
of Claims? Whether it would be possible to ex- 
tend its jurisdiction or increase the number of the 
judges of that court within any reasonable or prac- 
ticable limits, so as to enable that court to adjust 
and settle the vast and almost innumerable claims 
growing out of this war? 

My. NOELL. In response to the gentleman 
from Indiana, | will say that 1 think it can. This 
commission which we propose to create by this 
bill is not, strictly speaking, a court. It has no 
power to decide. It has only power to investi- 
gate, to digest evidence, and to report the results 
of their investigations in a tangible form for the ac- 
tion of Congress to be had hereafter. In my judg- 


ment, the tribunal thus organized will have capac- | 


ity to hearand investigate all these claims within 
the period of time to which it is limited by the 
bill, and put them tn such shape that really meri- 
torious claimants may afterwards successfully ap- 


peal to the justice of Congress, while those claims | 


which are not meritorious in their character will 


be excluded from the favorable consideration of 


Congress, Such is my opinion and judgment in 
negare to this proposition, 

Now, I take it for granted that no man in this 
House, let him hail from what section of the 
country he may, would be so cruel as to say to 
those who have had the misfortune to be located 
on the track of this unfortunate war, that they 
shall be compelled to submit to the destruction and 
loss of their property which has occurred during 
the war, and from military necessity, without af- 
fording them a just compensation. Sir, the man 
whose heart is steeled against the mercy that 


should be exiended to these men, whose soul is so | 


insensible to justice that he will not exiend to 
them the benefit of such a proposition as this, is, 
in my humble judgment, unfit to be a Represent- 
ative of the people of the United States. The man 
who will say that because these claims impose 
upon the Government a heavy burden, therefore 
they ought not to be settled and adjusted, is not, 
in my judgment, such an individual as ought to 
be charged with the business of this great nation. 

Sir, | have been a member of this eee some 
three or four sessions, and it has been my fortune 
to be placed upon committees where a vast num- 


ber of claims against the Government of the Uni- 
| téd States have been pressed for adjustment and 





settlement. I have found during my experience 

upon these committees that the claims of wealthy 

men, large in their character, running up to hun- 
| dreds and thousands of dollars, where the ma- 
chinery has been put in motion to press them for- 
ward, have been most successful, and I think the 
Journals of the House will show that heavy and 
| large claims have received more favorable consid- 
| erauion at the hands of Congress than that class 
of claims proposed to be provided for ay this bill. 
Now, sir, this certainly is not in accordance with 
right and justice. The men who have had the 
misfortune to be located in sections of the coun- 
try where hostilearmies have been arrayed against 
each other, and who have been compelled to sac- 
rifice all they had on earth in order to sustain the 
Union armies in their progress, certainly ought 
| to be made whole; they ought to be provided for 
| by Congress. And while we are granting every 
day large sums of money to speculators, to con- 
tractors, to men who have undertaken to do work 
fur the Government and have not made fortunes 
for all the members of their families, while we are 
undertaking to grant gratuities to them, it seems 
to me that a sense of justice on the part of the 
Representatives of the people ought to impel them 
to seek out means of providing for the poor and 
humble citizens of the country who have had their 
property destroyed and devastated—I do not say 
wrongfully, because it is a matter of public ne- 
cessity, that when the military authorities have 
to occupy a section of country they should use 
the means and property of the citizens of that 
country as the military exigencies may require. 
I say, sir, that it will be a burning shame to this 
great nation if the fact is handed down to pos- 
terity that property has been taken by the officers, 
by the Government, for the public service, and 
when the Representatives of the people are called 
upon to make indemnity for the losses so sus- 
tained, they have refused. 

Many a poor, humble cabin in my section of 
the country, belonging to true and loyal men, has 
been desolated, their property all taken for the 
yublic service, and they left penniless; and I say 
if it is right to do justice, a sense of justice and 
magnanimity ought to compel Congress to adopt 
some system by which indemnity may be pro- 
vided for these people. Many loyal men having 
joined the Union Army have returned but to find 
their homes desolate, their families, their wives, 
their fathers, their mothers, their sisters, their 
children, turned out upon the world in a state of 
starvation, all taken by our own troops, for their 
own sustenance and for our country’s good. I 
say if the justice and magnanimity of Congress 
will not provide for this people it will be a burn- 
ing shame and disgrace forever. 

Now, sir, the disposition upon the part of some 
gentlemen in this House to vote against this bill, 
upon the ground that to do justice to these people 
would swamp the Government, is based upon a 
false presumption. Sir, doing justice to his fel- 
low-man has never swamped any individual; do- 
ing justice has never ruined an individual; and 
doing justice will never ruin this Government. 
On the contrary, it is only by this course of jus- 
tice that you will calf forth the love, the energies, 
and the patriotism of the people to the Govern- 
ment during its hour of trial, as we have seen 
done during the progress of this war. 

I have heard it said that it never will do to al- 
low these claims; it will never do to provide the 
machinery, and put it into operation for ascer- 
taining and settling them, because it will involve 
solargean expenditure as to meet it would destroy 
the Government. Now, sir, put this proposition 
to a man luxuriating in wealth, riding in his car- 
| riage over the streets of the metropolis. Suppose, 
when an honest creditor presents his claim, he 
replies, ** I cannot pay this debt; it is an honest 
debt, but to pay it would ruin me, and it will never 
do to pay it.”? Such a remark never would come 
from an honest man. And I say that tae rules 
| which apply to an honest man apply equally to 
an honest Government. When these people have 
_ had their property taken from them—loyal men; 
|| for this bill provides for compensating nobody 
| else—loyal men from the border States, «nd from 
1 the free States, have had their property taken and 
used by the troops of the Goverament for the 
i purposes of this war, and at is the duty of the 
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Government to see that these citizens and their 
families shall have their claims for such losses as- 
certained and settled. 

Let it be remembered that this bill does not ap- 
propriate a dollar of money. It merely provides 
the machinery by which the justice of these claims 
can be ascertained. When the machinery has per- 
formed its proper functions, when the testimony 


pro and con has been taken in reference to the na- 


ture and circumstances of these claims, it will be 
then for the justice and magnanimity of Congress 
to act upon these claims as they shall be reported, 
and if any of them are of oa a character as to 
make it proper to discriminate against them, the 
evidence will be before Congress, and such acourse 
of settlement can be adopted as will be satisfac- 
tory to all parties concerned. 

But, Mr, Speaker, objections have been made 
to the details of this bill. Now, sir, | wish to say 
that to me the question as to details is one entirely 
immaterial, provided the great object of the meas- 
ure can be accomplished. J am not so bigoted in 
my opinion as to believe that I can frame a meas- 
ure and present it to Congress for its action that 
shall be superior to another measure which any 
other gentleman can frame and present for the 
action of Congress. If any gentleman can point 
out any difficulty in this measure that can be rem- 
edied, if he will present any other system that 
will be more efficient and less liable to objection, 
it will have my hearty support. 

1 am perfectly aware that some of the features 
of this bill are open to objection. It is said that 
the machinery will be complicated, and that it will 
involve a large expense to the Government. Some 
gentlemen have gone into a calculation to see how 
much the offices created by this bill will cost the 
Government. Well, suppose they cost the Gov- 
ernment $90,000 per annum, what is that amount? 
It is a mere drop in the bucket. Five days’ work 
here in Congress in the consideration of private 
bills will involve a larger cost than the whole ex- 
pense of this commission for the three years it has 
to run under the provisions of this bill. The dis- 
cussion of two days in Congress, which often oc- 
curs on a private claim not exceeding $50,000 in 
amount, would involve more expense than the 
whole machinery provided by this bill. Again: 
claims have not unfrequently passed this House 
taking from the Treasury $50,000, $100,000, or 
$200,000, which, if the evidence such as this bill 
provides for furnishing had been before Congress, 
never would have been passed. I believe it would 
have saved the Government not only hundreds of 
thousands, but millions of dollars, which have 
been paid in the shape of private claims, if evi- 
dence such as we now propose to obtain had been 
before Congress. We have still before us claims 
growing out of the revolutionary war, the war of 
1812, and the Mexican war, and we shall have 
claims growing out of this war following us down 
through all time, unless Congress adopts a differ- 
ent system for the presentation of such claims be- 
fore Congress than has hitherto prevailed. That 
is what is proposed to be done by this bill. We 
propose to adopt a system of obtaining evidence 
for the preparation of claims that are in future to 
be presented to Congress. We propose to require 
that all these claims shall first go through this 
course of preparation, and that they shall come to 
Congress, if they come atall, encase ponie’ by the 
vouchers so obtained. We propose hereafter that 
when aclaim is presented before Congress the first 
inquiry shall be whether it has gone through the 
regular course of preparation, and if it has not, it 
is not entitled to a hearing. 

Another objection to the bill is that the expense 
of the machinery of this bill is such as to prevent 
small claims from being brought before the com- 
mission at all. Now, Mr. Speaker, it may be true 
that hard cases may arise under this bill. It is 
true that the cost of the advertisement required for 
small claims of fifty or one hundred dollars will 
be onerous; but, sir, there is no measure that has 
been presented here or that ever will be presented, 
which will not operate unjustly in particular in- 
stances. Itis not within the power of human wis- 
dom to frame a measure general in its character, 
which shall not contain more or less imperfections 
and inequalities, Lagree that this bill is not per- 


fect; but, in my judgment, it is as perfect as any 
bill that can be passed. But, sir, while these dif- 
ficulties may present themselves, itis nevertheless 
true that as a matter of economy merely, this bill 








